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Edi torial

Age Discrimination

“How old are you?" 
"Ten," answered Tangle. 

"You don't look like it," said the lady. 
"How old are you, please?" returned Tangle. 

"Thousands of years old," answered the lady. 
"You don't look like it," said Tangle. 

"Don't I? I think I do. Don't you see how beautiful I am!”  

George MacDonald

This conversation takes place in Fairyland, 
but it makes such a perfect sense to me that 
when people speak as if aging in the “real” 
world is some kind of decline, that decline 
feels like an aberration from reason. It is logi-
cal, is it not, that one who is a few thousand 
years old should be more beautiful, as well as 
more intelligent, wiser, more just, kinder to 
people, enjoying a wealth of skills, and cer-
tainly happier than us. That the vast majority 
of us living today will die before reaching a 
hundred does not change the possibility that 
as time passes, and perhaps till our last day, 
we could be moving ever closer to the full-
ness of life. We are not diminished.

Contrary to this vision of ever-growing per-
sonal development, the Greeks considered 
the age of 40 to be the ἀκμή, the pinnacle, the 
best age of man, his defining age. The dox-
ographers often mentioned only the ἀκμή of 
the great men of earlier generations whose 
“opinions” they were transmitting, and not 

their birth or death dates which in any case 
were of no significance.

Is there a best age, an age suitable for a life 
in an ideal world? In Aldous Huxley’s Brave 
New World, in which happiness is a manipu-
lated biological destiny, while the right to 
be unhappy is claimed as the only pathway 
to freedom, everyone lives until 60, but af-
ter reaching maturity, everyone looks like a 
young adult, frozen in a permanent physical 
and mental age of bloom, and never deterio-
rating, until they reach their programmed 
dead-line. The anti-utopia, consciously or 
not, reflects the 20th century dream of the 
best age – that of the cover girl in women’s 
magazines.

The question so serenely answered by the 
Greeks may have troubled theologians trying 
to figure out what apparent age the soul has, 
once it relocates to paradise – that of the mo-
ment of death of its earthly owner, or some 

Religion and Equality

Religion has been and remains perhaps the most controversial area in equality and human 
rights law. This issue of the Equal Rights Review – devoted to religion and equality – is unique 
in that its editor disagrees, fully or in part, with at least a third of the assertions made by 
the authors featured herein. I think I can suggest contra-examples invalidating some of the 
generalisations attempted in our articles, or question many of the assumptions underlying 
the authors’ views. Most readers will feel the same, scribbling their critical comments on the 
margins, which makes this edition a bad choice if one is seeking to fall asleep.

In my view, religion has created a higher number of legitimate differences of opinion among 
equality and human rights experts than any other rights issue, and this unsettledness is re-
flected in the legal and policy frameworks and judicial practices related to religion. For ex-
ample, is the blanket ban on face covering an act of discrimination against French Muslim 
women which has now been legitimised by the European Court of Human Rights in S.A.S. v 
France, or is it an act required to protect equal rights through the safeguarding of the rights 
of “others” to live together in a community?

As Eva Brems explains in our Interview section, when it comes to religion, the same issue can 
be framed as either religious discrimination or religious freedom – for example, the accom-
modation of a religious minority members in the workplace. I would half-agree with this: 
the two rights – of religious freedom and of non-discrimination on the basis of religion – are 
distinct. There are numerous situations where it is practical to address the matter through 
just one of these rights, and where an alternative “framing” would be highly artificial: for 
example, in Communist Albania prior to 1990 any religious expression was totally outlawed 
and criminalised, and this issue was framed and later addressed as a full denial of religious 
freedom; while it might also have been presented as discrimination against all believers of 
all religions, with the comparator being atheists, this would not have added anything in the 
particular circumstances of post-communist Albania. 

As should have been expected, this issue’s thematic scope could not be fitted entirely within one 
of the two meanings of religious discrimination: discrimination based on the victim’s religion, 
vs discrimination in the name of the perpetrator’s religion. That is, the distinction between 
discrimination against people on the basis of their faith and discrimination perpetrated in the 
name of a religion against groups such as women, sexual minorities and political activists. The 
Equal Rights Trust research in countries such as Belarus, Malaysia and Sudan in previous years 
has shed some light on the multi-dimensional maze connecting the two phenomena. Most au-
thors in this issue are keen to highlight the differences and the intersections between them. 



The Equal Rights Review, Vol. Fourteen (2015)

6

However, the above conceptual distinction is one of the few points of consensus in human 
rights law related to religion. Another might be the established understanding that “religion” 
as a discrimination ground also covers “the lack of religion”. But the list of unanimous opin-
ions related to religion is not very long. The list of disagreements, some of which are covered 
in this issue of the Review, while others remain for future issues, is much longer, even if lim-
ited to the opinions of experts and advocates whose frame of reference is that of so-called 
“liberal democracies”.

One controversial question is: what, if anything, makes religion a protected characteristic in 
equality law, and the related question as to what, if anything, makes the profession of religion 
a fundamental freedom. I accept that religion attracts protection in a way analogous to that of 
race where religion is an identity marker, or a genuine and determining characteristic of a so-
cial group that has a distinct position in the power structures of society – for example, Catho-
lics and Protestants in Northern Ireland, or Sunni and Shi’a in Iraq. But I am not persuaded 
by the frequent propositions that religion merits protection because it is a public good. The 
extreme expression of this view comes in the form of blasphemy laws, in which it is no longer 
individual or collective human rights that are protected by the state, but rather the religion 
as such. (Actually, proponents of “defamation of religion” laws have tried hard, for over two 
decades, to impose a view in the United Nations Human Rights Commission and then Council 
that the “defamation of religion” should be condemned as a violation of the human rights of 
believers, arguing that no clear line can be drawn between offending a religion and offending 
a person professing it.) 

A second question is what is covered by the characteristic of “religion”, and the answer would 
be reflected in the personal scope of discrimination law. A sub-question is whether only ad-
herents to recognised religions should benefit from anti-discrimination protections; and if 
so, what does “recognition” mean – a formal state sanction or a sufficiently broad public ac-
knowledgement?1 Many states (Denmark, Bulgaria, etc.) formally “recognise” a limited num-
ber of religious denominations, and in some countries non-recognition means not simply 
denial of charitable status or other benefits, but active prosecution, targeting communities 
such as Ahmaddiya in Indonesia or Kazakhstan.

A related definitional question with huge practical implications for the personal scope of the 
law concerns the issue of “belief”, which follows “religion” in many legal instruments provid-
ing freedom of “religion or belief”, or protection from discrimination on the basis of “religion 
or belief”. “Belief” itself then may blend into the protected ground of “political opinion”,2 cre-
ating a sliding continuum from the status-defining personal characteristic of “religion” to the 
non-immutable and transient “political choice”, a transition not made easier by the fact that, 

1 The Italian Supreme Court has applied the criteria of “public recognitions” (pubblici riconoscimenti) and 
“common opinion” (commune considerazione) when recognising the Church of Scientology as a religion. 

2 It is difficult to draw a bright line between “belief” and “political opinion” in such “worldview” beliefs as 
communism, pacifism, or Nazism. 
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for many people, political affiliation is equally (if not more) essential to their identity and 
dignity compared to the admittedly innate sexual orientation.

A third question is whether religion as a discrimination ground should be treated as anal-
ogous to race or gender in discrimination law. The European Council Directive 2000/78/
EC (the Employment Directive) allows religious organisations some freedom to discriminate 
on grounds of religion or belief, while not allowing any similar freedom on grounds of race. 
Principle 6 of the Declaration of Principles on Equality states that: “Legislation must provide 
for equal protection from discrimination regardless of the ground or combination of grounds 
concerned.” I read this principle to mean that, once protection is provided in law, and once 
discrimination is established, there should be no hierarchy of grounds in terms of remedy, 
such that, as far as the victims of discrimination are concerned, they should expect the same 
level of protection regardless of the ground. However, this does not preclude different ap-
proaches to discrimination grounds in respect to relevant exceptions or justifications. 

A forth question related to the forms of prohibited conduct is whether the denial of reasona-
ble accommodation for religion constitutes discrimination, and therefore whether protection 
from religious discrimination requires a duty of reasonable accommodation and if so, what 
principles can be set out to test this duty.3 To what extent are people entitled to dress as they 
please or as required by their religion? Can they wear or display religious symbols, or object 
to symbols they consider offensive? Can they take time off for religious holidays? Conflicts of 
rights rage in this area. Aileen McColgan says in her article in this issue that if her religion or 
worldview required her to present herself publicly (if at all) enveloped in floor length robes 
and a tall hat, or in full face paint, she would expect to pay the price in terms of her career 
progression. I personally would not discriminate against her if she came to a job interview 
at the Equal Rights Trust, and would celebrate the diversity that would come with her attire. 
However, I would not support her if she filed a complaint against a gym that refused to hire 
her as a fitness instructor. While the principle behind this example is quite clear – that of gen-
uine and determining occupational requirements, most other cases that have indeed come to 
the courts have required a hyper-contextual approach.

In fifth place, I will put the vast issue of exceptions: whether it is acceptable, as is often the 
case, to exempt, religious organisations (including religious schools) from legislative prohi-
bitions on discrimination. To take an example from England and Wales, highlighted by Richy 
Thompson in his article, to many people, the fact that around one third of children in the 
country are educated in predominantly state-funded schools that are allowed to directly dis-
criminate on grounds of religion in admissions, employment policies and curricula is a fact 
of life. However, to others this represents blatant disregard for equal rights in a country that 
purports to champion them! 

3 In respect to the area of health, this question is dealt with in detail in: Petrova, D. and Clifford, J., Religion 
and Healthcare in the European Union: Policy Issues and Trends, Alliance Publishing Trust, 2009.
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Sixths, there are many issues around the procedural aspects of religious discrimination law. 
For example, there is no clear consensus or established authority guiding courts in deciding 
what is necessary to prove one’s belonging to a religious group. In Kosteski v Macedonia the 
European Court of Human Rights ruled that “some level of substantiation” may be required 
regarding the religious affiliation of an individual claiming an exemption or a privilege based 
on religion. The applicant in this case was suspected to have had invented his belonging to 
the Muslim faith in order to justify, ex post facto, his absences from work. Issues of evidence 
and proof will not be easy in borderline cases which hang on whether the claimant’s pos-
session of the characteristic of religion is genuine, and in any case what is the meaning of 
“genuine” in this context? 

Also related to the rules of evidence in religious discrimination cases, future jurisprudence 
will clarify further whether an objective or subjective test should be applied to determine if 
a certain expression or behaviour is a (central, essential, significant, etc.) part of one’s reli-
gion. For example, should the question whether the opposition to contraception is inherent 
in Christian belief be decided primarily as a matter of expertise coming from religious studies 
academics, or by looking at the subjective feelings of the conscientious objector refusing to 
sell contraception while working as a pharmacist, in a case like Pichon and Sajour v France?

While all the above controversial issues have been and will continue to be addressed in 
courts and legislatures, we should be mindful of one of the biggest risks in our time: that this 
entire discourse, with all its achievements and fascinating controversies around religious 
discrimination tackled in a human rights framework, turns out to be a bubble. Developments 
IRL,4 with the genie of religious wars once again out of the bottle, demand regular reality 
checks. But the debate must go on as the effective protection from religious discrimination is 
an alternative to war.

Dimitrina Petrova

 

4 “In the real world”, in geek jargon.
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“Although relatively few states have in-
corporated enforceable socio-economic 
rights into their constitutions (more usu-
ally they are “directive principles of social 
policy”), progressive equality legislation 
is increasingly available. Using this legis-
lation to realise socio-economic rights can 
have special benefits.” 

Bob Hepple
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Achieving Social Rights Through the 
Principle of Equality

Text of a lecture delivered by Bob Hepple1 on Human Rights 
Day, 10 December 2014.

The Universal Declaration of Human Rights

Sixty-six years ago, on 10 December 1948, the UN General Assembly adopted the Universal 
Declaration of Human Rights (UDHR). The foundation stone of the UDHR is the principle of 
equality. Article 1 declares: “All human beings are born free and equal in dignity and rights”. 
Article 2 states that “Everyone is entitled to all the rights and freedoms set forth in this UDHR 
without distinction of any kind, such as race colour, sex, language, religion, political or other 
opinion, national or social origin, property, birth or other status”.

These Articles have three significant features: 

1. they are universal – they apply to everyone; 
2. they apply to all distinctions of every kind, not limited to the specific grounds that are 

listed such as race or sex and they are open-ended – “or other status”; 
3. they apply to all the rights set forth in the UDHR.

These rights are of four kinds: 

1. to life liberty and personal security (Articles 3 to 11) – individual rights that had been 
recognised since the French revolution; 

2. rights in civil society (Articles 12 to 17) such as freedom from arbitrary arrest and de-
tention, freedom from interference with privacy, freedom of movement, the rights to seek 
asylum, to a nationality and to own property;

3. rights in the polity (Articles 18 to 21) such as freedom of religion and belief, freedom 
of expression and opinion, freedom of assembly and association and participation in 
government; 

4. social, economic and cultural rights (Articles 22 to 27) including the right to social 
security, the right to work, free choice of employment, to just and favourable remunera-
tion, to form and join trade unions, to rest and leisure, to an adequate standard of living 
including food, housing, medical care and social services and the right to education and 
to participate in the cultural life of the community.

1 QC, FBA. Bob is Honorary President of the Equal Rights Trust. 



The Equal Rights Review, Vol. Fourteen (2015)

12

Economic, Social and Cultural Rights (ESCR) – Why are they difficult to enforce?

It is this fourth category of rights; economic, social and cultural rights (ESCR), that has been 
the most controversial and difficult to achieve. There are a number of reasons for this. 

First, ESCRs face political objections. The inclusion of these rights was initially supported 
by the US delegation (led by Eleanor Roosevelt) but opposed by Britain and some Common-
wealth countries, notably white-dominated South Africa and Australia. There was soon a 
shift in attitudes in America where Frank Holman, President of the American Bar Associa-
tion, dubbed it a “pink paper” that would promote “state socialism, if not communism.”2 In 
the “deep freeze” of the Cold War, the USA became less enamoured of the idea of enforceable 
ESCR. It had been contemplated that there would be a single human rights instrument to 
elaborate the UDHR; instead two separate instruments were adopted by the UN in 1966; the 
International Covenant on Civil and Political Rights (ICCPR) and the International Covenant 
on Economic, Social and Cultural Rights (ICESCR). The latter of these instruments is a much 
more aspirational document, and is looked on as inferior to the ICCPR. This was also the 
fate of ESCR in Europe, with the European Social Charter a much weaker instrument than 
the European Convention on Human Rights. The separation of ESCRs from civil and political 
rights has had lasting effects. It has been an obstacle to the enforcement of economic and 
social rights.

Secondly, there have been philosophical and ideological objections to the notion of en-
forceable ESCRs. The current Chair of the Equality and Human Rights Commission, Baroness 
O’Neill in her academic writings, influenced by Kant, argues there cannot be a right, “unless 
others have the obligations to respect these rights”.3 In the absence of agents whose duty it 
is to provide particular goods and services, such as health care or education, “rights are a 
mere pretence.” She distinguishes “liberty rights”, such the right not to be interfered with in 
one’s property or privacy, from positive claims to something like education, healthcare and 
food. A liberty right is automatically a universal right against all others and all institutions. 
For example, we all have an obligation not to torture someone else or to invade their privacy, 
but there can be no universal obligation to provide goods and services. There must be iden-
tifiable obligation bearers. These are imperfect obligations. This is not the unanimous view 
of philosophers, for example, Amartya Sen argues that rights can be attached to imperfect 
obligations requiring serious consideration to be given by anyone in a position to provide 
the goods or service to a person whose human right is threatened. The UK legislature has 
followed Sen’s approach by requiring public authorities to have “due regard” to the need to 
eliminate discrimination and advance equality of opportunity.4

2 Glendon, M., A World Made New: Eleanor Roosevelt and the Universal Declaration of Human Rights, 2001, 
p. 193.

3 O’Neill, O., Bounds of Justice, 2000, p. 97. 

4 Equality Act 2010, Section 149.
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Jude Browne points out that the distinction between liberty rights as opposed to positive 
rights in goods and services is not as sharp as O’Neill suggests.5 The delivery of liberty rights 
requires institutional structures such as courts and enforcement agencies in a similar way to 
those required to satisfy positive claims. But O’Neill’s view remains influential.

The ideological objections to economic and social rights (ESR) come from those who want 
to see a contraction of the state. The collectivist, social welfare ideology of the immediate 
post-war period in which the UDHR was drafted, has increasingly been replaced by a revival 
of 19th century liberal ideology; the view that the state and other agencies cannot control 
civil society and the economy and should not try to do so. This has been the inspiration for 
the “red tape” challenge of the current Coalition Government in the UK; limiting employment 
rights and other ESCRs. The threat of continued austerity policies by a Conservative-led gov-
ernment after the next British general election in 2015, carries with it the implication that 
ESCRs will become even more difficult to realise.

A third obstacle to the realisation of ESCRs is said to be institutional incompetence. This is 
the strongest reason advanced for the failure to enforce substantive socio-economic rights. A 
court will normally decline to determine the substance of indeterminate obligations such as 
those to provide “adequate housing” or “sufficient food and water”. 

This is illustrated by the South African case of Mazibuko.6 Section 27(1)(b) of the Constitu-
tion confers a right of access to “sufficient water”. Section 27(2) provides that “the state must 
take reasonable legislative and other measures, within its available resources, to achieve the 
progressive realisation” of this right. The Water Services Act 1997 sets out criteria for deter-
mining the sufficiency of water supply services. The City of Johannesburg restricted the free 
basic water supply to all residents to the standard of 25 litres per person or 6 kilolitres per 
household per month, which is the standard set out under the 1997 Act, whose constitution-
ality was not challenged. The High Court held that this national standard was insufficient to 
meet residents’ basic needs, and ordered the City to provide 50 litres per person per day. The 
Supreme Court of Appeal held that 42 litres per day was sufficient, taking into account expert 
evidence and also decided that a system of prepaid water meters was unlawful. However, 
the Constitutional Court overturned these decisions. In a judgment written for a unanimous 
Court, O’ Regan J said:

Ordinarily it is institutionally inappropriate for a court to determine precisely 
what the achievement of any particular social and economic right entails and 
what steps government should take to ensure the progressive realisation of the 

5 Browne, J., “O’Neill and the Political Turn against Human Rights”, International Journal Politics, Culture 
and Society, Vol. 26, 2013, pp. 291–304. 

6 Mazibuko v City of Johannesburg 2010 (4) SA 1 (CC). See the critique by Liebenberg. S., Socio-Economic 
Rights Adjudication under a Transformative Constitution, 2010, pp. 466–480; and generally McClean. K., 
Constitutional Deference: Courts and Socio-Economic Rights in South Africa, 2011.
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right. This is a matter, in the first place for the legislature and executive, the in-
stitutions of government best placed to investigate social conditions in the light 
of available budgets and to determine what targets are achievable in relation to 
social and economic rights. Indeed, it is desirable as a matter of democratic ac-
countability that they should do so for it is their programmes and promises that 
are subjected to democratic popular choice.7 

There is a long tradition of judicial deference to the legislature, as well as a deeply entrenched 
separation of law and politics in democratic countries. Under a democratic constitution, the 
notion of institutional competence has been justified by the separation of powers, and the 
unaccountability of the judiciary. The independent judiciary is essential. Its duty is to keep 
the legislature and executive within their powers, but the flip side of this is that it is bound 
to respect the policy choices and operational decisions made by the elected organs of gov-
ernment. The result is that the role of the judiciary in relation to positive duties is essentially 
managerial and process-oriented. 

A fourth and even deeper reason for the difficulty in directly enforcing ESCRs is their incom-
patibility with a market system based on the right to private property. By its nature the 
free exercise of this right in a market system generates inequality, cyclical unemployment, 
and poverty, the very evils that socio-economic and equality rights seek to remedy. After 
the crisis of the First World War, a new generation of social democratic lawyers, notably the 
Austro-Marxist Karl Renner, detected a functional transformation in the institution of private 
property. Using the example of state regulation of a privately-owned railway company, he 
observed that private property had in effect become a public utility, though it had not become 
public property. “The sovereign owner of private property has suddenly, by one stroke of the 
pen, been converted into a subject who has public duties.”8 He believed that the development 
of public law institutions and procedures regulating labour, housing, education etc. repre-
sented the “first unavoidable step to nationalisation.”9 

By the end of the Second World War, however, the experience of the great depression of the 
1930s and its outcome in fascism and war, made theorists of the post-1945 welfare state take 
a more pessimistic view about the possibility of restricting private property rights through 
social legislation in a democratic capitalist state. For example, Polanyi argued that this would 
undermine the functioning of the market system, and said it was implausible that there could 
be a lasting solution to the problem of poverty and unemployment in a market-based econ-
omy.10 This conclusion is shared by those neo-liberal economists who see social and labour 

7 Ibid., Para 61.

8 Renner, K., The Institutions of Private Law and their Social Functions, 1949, pp. 118–122. For a critique see 
Kinsey, R., “Despotism and legality” in Fine, B., et al (eds) Capitalism and the Rule of Law, 1979, pp. 46–64.

9 Ibid., p. 121.

10 Polanyi, K., The Great Transformation: The Political and Economic Origins of our Time, 1944, p. 234.
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regulation as contributing to rising labour and social costs, increasing unemployment, and 
putting a country which has such rights at a competitive disadvantage in the global economic 
system.11 In the present period of almost unrestrained financial capitalism in which large 
sums of capital can be moved around the globe at the touch of a computer key, the weakness 
of nation states in protecting the poor and vulnerable against the growing power of corpo-
rate private property is self-evident.

The South African Constitutional Court has recognised the tension between enforcement of 
socio-economic rights on the one hand, and the right to property, on the other hand. It has 
arrived at the conclusion that the best way of balancing these rights in order to achieve just 
and fair outcomes is through dialogue. In Port Elizabeth Municipality v Various Occupiers12 
Sachs J, delivering the Court’s unanimous judgment, elaborated that the Constitution: 

[I]mposes new obligations on the courts concerning rights relating to property not 
previously recognised by the common law…It counterposes to the normal owner-
ship rights of possession, use and occupation, a new and equally relevant right not 
arbitrarily to be deprived of a home… The judicial function in these circumstances 
is not to establish a hierarchical arrangement between the different interests in-
volved, privileging in an abstract and mechanical way the rights of ownership over 
the right not to be dispossessed of a home, or vice versa. Rather, it is to balance out 
and reconcile the opposed claims in as just a manner as possible, taking account of 
all the interests involved and the specific factors relevant to each particular case.13

After remarking that there are some contradictory values that are intrinsic to the way our 
society operates that neither the legislature nor the courts can solve them with “correct” 
answers, he continued:

In seeking to resolve [these] contradictions, the procedural and substantive as-
pects of justice and equity cannot always be separated. The managerial role of 
the courts may need to find expression in innovative ways. Thus one potentially 
dignified and effective mode of achieving sustainable reconciliations of the differ-
ent interests involved is to encourage and require the parties to engage with each 
other in a proactive and honest endeavour to find mutually acceptable solutions. 
Wherever possible, respectful face-to-face engagement or mediation through a 
third party should replace arms-length combat by intransigent opponents.14

11 Hepple, B., Labour Laws and Global Trade, Hart Publishing, 2005, p. 10. 

12 Port Elizabeth Municipality v Various Occupiers 2005 (1) SA 217 (CC).

13 Ibid., Para 23.

14 Ibid., Para 39. The continuing importance of the owner’s common law rights is shown by President of the 
Republic of South Africa v Modderklip Boerdery (Pty) Ltd 2005 (5) SA 3 (CC), where the state was required 
to compensate owner for occupation of its property where the state is unable to provide occupants with 
suitable alternative accommodation).
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I have argued elsewhere that “meaningful engagement” between the state and commu-
nities affected by its policies. In other words “deliberative democracy” is likely to be the 
best way to realise ESCRs, and that the courts have a role in encouraging and supervising 
such engagement.15

Using the principle of equality 

But there is also another approach that can be taken, and this is elaborated in the Equal 
Rights Trust’s Economic and Social Rights in the Courtroom: a litigator’s guide to using equal-
ity and non-discrimination strategies to advance economic and social rights.16 The Trust is 
deeply concerned that, in all the 30 or more countries in which it works, there continues to 
be significant inequality in the enjoyment by different groups of ESRs. The Guide argues that 
one way to move towards the realisation of these rights is through an approach based on the 
principles of equality and non-discrimination. It provides a detailed step-by-step guide for 
litigators as to how to raise equality arguments in relation to ESRs.

Although relatively few states have incorporated enforceable ESRs into their constitutions 
(more usually they are “directive principles of social policy”) progressive equality legisla-
tion is increasingly available. Using this legislation to realise ESRs can have special benefits. 
It can be enforced against non-state actors (increasingly involved through privatisation in 
the provision of public services). Most states outlaw both direct and indirect discrimination. 
International law imposes positive duties to ensure equality, and some national legislation 
requires pro-active steps by the state to eliminate discrimination and promote equality. In 
the UK we have the Public Sector Equality Duty.17 This has been of considerable value, despite 
some limitations, in the current period of austerity by stopping or delaying cuts in public 
services where it can be shown that the authority failed to give due consideration to the 
impact on one or more groups with protected characteristics. Some countries require af-
firmative action, in others such as the UK it is voluntary. This can enhance the realisation of 
ESRs. Equality legislation has particular enforcement mechanisms to ensure access to justice 
unfortunately, this is no longer the situation in the UK with the imposition since 2013 of crip-
pling tribunal fees, resulting in an 80% drop in case load). 

There are many examples, both in the case law of international bodies and courts, and in 
domestic law, of the use of the equality principle to achieve ESRs. The claim may be based on 
direct discrimination on a prohibited ground such as race or gender, or indirect discrimina-
tion because of a practice or policy which puts members of a particular group at a disadvan-

15 Hepple, B., “Negotiating social change in the shadow of the law” SA Law Journal, Vol. 248, 2012.

16 Equal Rights Trust, Economic and Social Rights in the Courtroom: a litigator’s guide to using equality and 
non-discrimination strategies to advance economic and social rights, December 2014. There is an accom-
panying online compendium of case law available at: http://www.equalrightstrust.org.

17 Equality Act 2010, Section 149.

http://www.equalrightstrust.org
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tage which cannot be justified on objective grounds. It may also be based on a failure to take 
appropriate positive action.

The classic case is, of course, Brown v Board of Education.18 The US Supreme Court ruled that 
the provision of racially segregated schooling for black children was a violation of the 14th 
Amendment (equal protection of the laws) to the US Constitution, even in cases where the 
physical facilities in white and black schools were substantially similar. The Court found that 
the effects of segregation had adverse psychological effects, engendering feelings of inferior-
ity of black people and depriving them of the benefits of mixed schools. The Supreme Court’s 
decision not only led to desegregation in schools, but helped to shape the civil rights move-
ment. This was achieved without any explicit recognition of the right to education or other 
ESRs in the US Constitution. The DH case19 and Croatian schools case20 are examples of where 
the right to education and the principle of equality were used against indirectly discrimina-
tory practices which excluded Roma children from ordinary schools. Examples can also be 
found in other Roma cases on the rights to family life, to housing and of migrant workers not 
to be expelled initiated by the European Roma Rights Centre in 2010 and 2011 before the 
European Committee of Social Rights (ECSR). The ECSR found a catalogue of systemic direct 
and indirect discriminatory violations of these rights by France. The decisions affirm that 
account must be taken of the needs of vulnerable ethnic groups by decision making bodies. 
The ECSR has used the principle of equality to achieve inclusive education for children suf-
fering from autism, even in the absence of specific legislation on disability discrimination.21 
In Canada, the Supreme Court held that the failure to provide interpreters for deaf hospital 
patients (thus increasing risks of misdiagnosis and ineffective treatment) was a violation of 
the right to equality in Article 15 of the Canadian constitution. 22 These examples, in addition 
to various others are available in the Trust’s Guide and the online compendium of cases.

There is a great debate as to whether discrimination law does or should prohibit discrimi-
nation on what has been variously labelled as “socio-economic disadvantage”23 or “poverty”. 
Some advocate for a specific prohibition of discrimination based on “socio-economic status”. 
One objection to this is that it would benefit the rich as well as the poor (for example, prop-
erty owners subjected to a mansion tax). Socio-economic status has not been recognised as 
a basis for discrimination in international law (although “social origin” is) nor in the most 
progressive jurisdictions. More promising is the notion of “socio-economic situation” such as 
living in poverty or being homeless, which can lead to stigmatisation and stereotyping. There 
are several cases in which this has been linked to a prohibited characteristic to support a 

18 Brown v Board of Education 347 US 483 (1954).

19 DH and Others v the Czech Republic, (Application No. 57325/00), 13 November 2007.

20 Oršuš and Others v Croatia, Application No. 15766/03, 16 March 2010.

21 Autism-Europe v France, Complaint No. 13/2000, 4 November 2003.

22 Eldridge v British Columbia Attorney-General [1997] 3 SCR 624.

23 See above, note 17, Section 1 (not brought into force). 
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finding of unlawful discrimination. The main advantage of being able to rely on “socio-eco-
nomic disadvantage” is that it is inclusive. For example, if it is found that a particular prac-
tice is indirectly discriminatory on grounds of sex because it has a disproportionate impact 
on child-bearing women, this may exclude poor men with responsibility for children or the 
elderly. However, in practice, if a rule or practice with a disproportionate impact on poor 
women is declared to be unlawful, that rule or practice will have to be scrapped or modified 
and this is likely to benefit poor men as well. The principle of equality may have a “ratchet 
effect”, once minimum standards of rights has been achieved for one disadvantaged group, 
the state must apply this on a non-discriminatory basis (for example, Article 14 of the ECHR).

The Trust’s Guide argues that “equality is at the heart of ESRs. It is the historically and so-
cio-economically most disadvantaged groups who do not enjoy ESRs.”24 The equality law 
approach advocated in the Guide, provides us with a way to outmanoeuvre the traditional 
objections to the judicial enforcement of ESRs, whether political, philosophic, ideological, 
market-based or institutional. It calls in aid a principle that is the foundation stone of human 
rights proclaimed 66 years ago today in the UDHR. That is a principle to which all democrat-
ic states play at least lip-service. Our task is to use that principle as part of a more general 
political and legal strategy, to counteract the widening inequality and growing inequality in 
modern societies. 

Joanna Whiteman who drafted the Guide under the guidance of Virginia Mantouvalou and 
Dimitrina Petrova, and with advice from a group of experts, is to be congratulated for produc-
ing an excellent guide for litigators in this exciting and promising field.

24 See above, note 16, p. 117.
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More Haste, Less Speed: Developments 
in the Ukrainian Framework on Equality

Jim Fitzgerald and Richard Wingfield1

Walking through Kyiv’s Independence Square – the “EuroMaidan” as it had become known 
– in February 2014, it was strange to consider that this was a good time to discuss equality 
law reform in Ukraine. The square was filled with military-style tents and surrounded by 
man-made barricades; on a stage, religious leaders led services of mourning for those killed 
in protests which had ended only weeks earlier; the iconic Christmas tree – requisitioned 
by the protestors as a symbol of their struggle – still dominated the scene. President Yanuk-
ovych, whose refusal to sign a European Union-Ukraine Association Agreement the previous 
November had sparked months of mass protest in this square, had vacated office less than 
a fortnight before. The country was still in a visible state of shock, convulsing with the af-
ter-shocks of the protest movement, the brutal state response and the sudden, unexpected 
flight of Yanukovych. A new government was in place, but the spectre of conflict in Crimea 
and the Donbas region was already clear on the horizon.

Yet as the dust settled, civil society organisations were once again mobilising to lobby for im-
provements to Ukraine’s anti-discrimination legislation. In their view, the appointment of a 
firmly pro-European government had opened a new window of opportunity for reform, only 
a few months after the door had been firmly shut when Yanukovych refused to sign the As-
sociation Agreement. In the aftermath of regime change, these organisations had identified a 
crucial moment to press their case.

This experience illustrates the close relationship between the process of equality law reform 
in Ukraine and the country’s negotiations with the European Union about greater integra-
tion. In the last five years, Ukraine has passed two laws seeking to improve the system of 
protection from discrimination: the Law of Ukraine “On Principles of Prevention and Com-
bating Discrimination in Ukraine”, adopted in 2012 and the Law of Ukraine “On Amendments 

1 Jim Fitzgerald is Head of Advocacy and Richard Wingfield is Advocacy Officer at the Equal Rights Trust. 
Since 2012, the authors have been involved in implementing an Equal Rights Trust project – Empowe-
ring Civil Society to Challenge Discrimination against LGBTI persons in Ukraine, with the financial sup-
port of the European Union. Some of the legal analysis contained in this article will be expanded upon 
in depth in the forthcoming Equal Rights Trust country report on equality and non-discrimination in 
Ukraine to be published later this year as an outcome of this project. The contents of this article are the 
sole responsibility of the authors and can in no way be taken to reflect the views of the European Union 
or the Equal Rights Trust.



The Equal Rights Review, Vol. Fourteen (2015)

20

to Certain Legislative Acts of Ukraine on Prevention and Combating Discrimination”, adopted 
in 2014 to amend the 2012 Law. The main catalyst for both pieces of legislation was the pre-
vious and current governments’ desire to comply with conditions of the Ukraine-European 
Union Association Agreement. 

The authors have had the privilege to be close observers – and sometime participants – in 
the process of anti-discrimination law reform which has taken place in recent years. This 
article sets out our reflections on both the outcome of that process and on the process itself. 
The article begins with part one, an overview and assessment of the constitutional and legal 
framework on non-discrimination in Ukraine prior to the adoption of the 2012 Law. It then 
examines, in part two, the process whereby the 2012 Law was enacted, and assesses the Law 
against international best practice standards. Part three looks at the amendments introduced 
in 2014, once again examining the reform process before assessing the extent to which the 
amendments addressed gaps, inconsistencies and other problems with the 2012 Law. Finally, 
part four draws together our reflections on the anti-discrimination law reform process which 
Ukraine has undergone in recent years, posing questions about how this process has influ-
enced the legal framework on non-discrimination.

1. Prior to 2012: A Patchwork of Protections

Prior to the adoption of the Law of Ukraine “On Principles of Prevention and Combating Dis-
crimination in Ukraine” in 2012, the framework of legal protection from discrimination in 
the country was limited, inconsistent and patchy. The principal protections were found in 
three instruments, all of which continue in force today: the Constitution of Ukraine and two 
ground-specific anti-discrimination laws, the Law of Ukraine “On the Fundamentals of Social 
Protection of Disabled Persons in Ukraine” (1991) and the Law of Ukraine “On Equal Rights 
and Opportunities for Women and Men” (2005). Together, these instruments provided a level 
and scope of protection for the rights to equality and non-discrimination which fell well be-
low the standard required by the international treaties to which Ukraine is party. 

a) Constitution of Ukraine

The Constitution of Ukraine was adopted in 1996, five years after the country declared inde-
pendence amidst the breakup of the Union of Soviet Socialist Republics. It replaced an earlier 
Constitution which had been adopted in the Ukrainian Soviet Sociality Republic in 1978. The 
most important provision from the perspective of the rights to equality and non-discrimina-
tion is Article 24, which provides:

Citizens shall have equal constitutional rights and freedoms and shall be equal 
before the law.

There shall be no privileges or restrictions based on race, skin colour, political, 
religious, and other beliefs, gender, ethnic and social origin, property status, place 
of residence, linguistic or other characteristics.
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Equality of the rights of women and men shall be ensured by providing women 
with opportunities equal to those of men in public, political and cultural activities, 
in obtaining education and in professional training, in work and remuneration 
for it; by taking special measures for the protection of women’s health and oc-
cupational safety; by establishing pension benefits; by creating conditions that 
make it possible for women to combine work and motherhood; by adopting legal 
protection, material and moral support of motherhood and childhood, including 
the provision of paid leave and other privileges to pregnant women and mothers.

Article 24 thus contains three separate provisions: a right of citizens to equal constitutional 
rights and freedoms and to equality before the law (in paragraph 1); a right to non-discrim-
ination (or, rather, a prohibition of “privileges and restrictions” on certain grounds) (in par-
agraph 2); and a requirement that the state take steps to ensure equality between women 
and men (in paragraph 3). Taken together, these three provisions provided a basic – though 
severely limited – constitutional protection for the rights to equality and non-discrimination.

On a positive note, the Constitution provides both a right to equality – which is not limited to 
a list of specified grounds or characteristics – and a right to non-discrimination. However, the 
right to equality provided in Article 24(1) is severely limited in its scope. It has two elements 
– a right to be equal in the enjoyment of other rights and freedoms set out in the Constitution 
and a right to equality before the law. The Declaration of Principles on Equality – an instru-
ment of international best practice, which has been endorsed by the Parliamentary Assembly 
of the Council of Europe2 – recognises a right to equality which is far broader in scope than 
Article 24(1). Principle 1 of the Declaration of Principles on Equality states:

The right to equality is the right of all human beings to be equal in dignity, to 
be treated with respect and consideration and to participate on an equal basis 
with others in any area of economic, social, political, cultural or civil life. All 
human beings are equal before the law and have the right to equal protection 
and benefit of the law.

Whilst Article 24(1) guarantees equality in respect of constitutional rights and freedoms and 
equality before the law, it omits well-established notions which are reflected in the Declara-
tion of Principles on Equality, such as equality in dignity and the equal protection and benefit 
of the law.3 Moreover, it contains no freestanding right to equality in parallel to the concept 

2 Equal Rights Trust, Declaration of Principles on Equality, 2008. Parliamentary Assembly of the Council 
of Europe, Resolution and Recommendation: The Declaration of Principles on Equality and activities of the 
Council of Europe, REC 1986 (2011), 25 November 2011, available at: http://assembly.coe.int/ASP/Doc/
ATListingDetails_E.asp?ATID=11380.

3 See, for example, the Universal Declaration of Human Rights, Article 1, which states that “[a]ll human 
beings are born free and equal in dignity and rights” and the International Covenant on Civil and Political 
Rights, Article 26, which states that “All persons are (…) entitled without any discrimination to the equal 
protection of the law”.
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of participation on an equal basis with others in any area of economic, social, political, cul-
tural or civil life. Dimitrina Petrova, in a legal commentary on the Declaration of Principles 
on Equality, has stated that the element of “equal participation” set out in Principle 1 “goes 
beyond the understanding of discrimination and equality as necessarily related to an existing 
legal right”.4 In contrast, the right to equality in Article 24(1), providing for a right to “equal 
constitutional rights and freedoms”, takes a subsidiary approach, requiring a connection to 
another constitutional right or freedom before the right to equality “kicks in”. This said, it 
should be noted that the Ukrainian Constitutional Court has applied the right to equality in a 
number of cases since 1996, primarily as an additional means of protection where legislative 
distinctions between persons are drawn on grounds not listed in Article 24(2) – the right to 
non-discrimination – or when the distinction is more abstract.5

The right to non-discrimination provided in Article 24(2) is arguably more problematic than 
the right to equality provided in Article 24(1), falling well short of Ukraine’s obligations to 
prohibit discrimination under international law. The Article provides no definition of “dis-
crimination”. Indeed, paragraph 2 does not even use the word “discrimination”, instead sim-
ply prohibiting “restrictions or privileges” which are based on one of the prohibited grounds. 
Moreover, the scope of prohibited conduct in Article 24(2) is much narrower than the range 
of acts which would be considered as discrimination at international law. Various UN Trea-
ty Bodies – including most recently the Committee on Economic, Social and Cultural Rights 
(CESCR) and the Committee on the Elimination of Discrimination against Women (CEDAW) 
– have indicated that states must prohibit direct discrimination, indirect discrimination and 
harassment in order to meet their obligations to prohibit discrimination under international 
instruments.6 The Declaration of Principles on Equality also calls for each of these forms of 
discrimination to be prohibited.7

Yet Article 24(2) can, at best, be regarded as providing protection for a narrow form of just 
one of these forms of prohibited conduct – direct discrimination. The definition of “direct 
discrimination” used by the Principle 5 of the Declaration – and echoed by both CESCR and 
CEDAW8 – is far broader in scope than a simple prohibition on “restrictions and privileges”. 
It reads: 

4 Petrova, D., “The Declaration of Principles on Equality: A Contribution to International Human Rights” in 
Declaration of Principles on Equality, the Equal Rights Trust, 2008, pp. 30–31.

5 See, for example, Decision of the Constitutional Court of Ukraine of 2 November 2004 No. 15-рп/2004 
and Decision of the Constitutional Court of Ukraine of 24 December 2004 No. 22-рп/2004.

6 Committee on Economic, Social and Cultural Rights, General Comment No. 20: Non-discrimination in eco-
nomic, social and cultural rights, UN Doc. E/C.12/GC/20, 2009, Paras 7 and10; Committee on the Elimi-
nation of Discrimination against Women, General Recommendation No. 28 on the core obligations of States 
parties under article 2 of the Convention on the Elimination of All Forms of Discrimination against Women, 
UN Doc. CEDAW/C/GC/28, 16 December 2010, Para 16.

7 Equal Rights Trust, Declaration of Principles on Equality, 2008, Principle 5, pp. 6–7.

8 See above, note 6.
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Direct discrimination occurs when for a reason related to one or more prohibited 
grounds a person or group of persons is treated less favourably than another per-
son or another group of persons is, has been, or would be treated in a comparable 
situation; or when for a reason related to one or more prohibited grounds a per-
son or group of persons is subjected to a detriment.

Moreover, it is extremely difficult to envisage how the phrase “privileges or restrictions based 
on” a listed ground could be interpreted to prohibit indirect discrimination. The definition of 
indirect discrimination in the Declaration – which again is closely mirrored by both CESCR 
and CEDAW9 – reads as follows: 

Indirect discrimination occurs when a provision, criterion or practice would put 
persons having a status or a characteristic associated with one or more prohib-
ited grounds at a particular disadvantage compared with other persons, unless 
that provision, criterion or practice is objectively justified by a legitimate aim, and 
the means of achieving that aim are appropriate and necessary.10

Whilst it is possible that “restrictions” could materialise indirectly against persons due 
to their possession of a particular characteristic, the term “restrictions” is far narrower 
than “disadvantage”, thus precluding prohibition of all forms of indirect discrimination. 
Further, the use of the word “based on” implies that the only “restrictions” which would be 
prohibited by Article 24(2) are those which explicitly reference a protected characteristic, 
rather than those which have the effect of disadvantaging those with a particular charac-
teristic. Finally, it is difficult, if not impossible, to interpret “privileges and restrictions” as 
prohibiting harassment, defined in Principle 5 as a situation where “unwanted conduct 
related to any prohibited ground takes place with the purpose or effect of violating the 
dignity of a person or of creating an intimidating, hostile, degrading, humiliating or offen-
sive environment”.

The personal scope of Article 24(2) is also problematic. The provision explicitly lists race, skin 
colour, political, religious, and other beliefs, gender, ethnic and social origin, property status, 
place of residence and language as protected characteristics. This contains some, but not all, 
of the grounds upon which discrimination is prohibited under Principle 5 of the Declaration of 
Principles on Equality, omitting descent, pregnancy, maternity, civil, family or carer status, birth, 
national origin, nationality, economic status, association with a national minority, sexual ori-
entation, gender identity, age, disability, health status, genetic or other predisposition toward 

9 Ibid.

10 See above, note 7.
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illness. With the exception of carer status and genetic or other predisposition toward illness, 
each of these grounds is protected in international instruments to which Ukraine is party.11

This said, Article 24(2) provides an “open-ended” list of grounds, through the term “or 
other characteristics”, allowing for further characteristics to be recognised by the courts.12 
To date however, the Constitutional Court has not determined any further characteristics 
to be implied as “other characteristics”. Indeed, the court’s practice is inconsistent and 
worrying in itself, with the courts in some cases explicitly stating that “age” could not be a 
protected characteristic.13

11 Descent (International Convention on the Elimination of All Forms of Racial Discrimination, Article 1); 
pregnancy (Convention on the Elimination of All Forms of Discrimination against Women, Article 11(2); 
maternity (Convention on the Elimination of All Forms of Discrimination against Women, Article 11(2); 
civil and family status (Convention on the Elimination of All Forms of Discrimination against Women, 
Articles 1 and 11(2); Danning v the Netherlands (Communication No. 180/1984), UN Doc. CCPR/C/
OP/2 at 205 (1990); and Sprenger v the Netherlands (Communication No. 395/1990), UN Doc. CCPR/
C/44/D/395/1990 (1992); Committee on Economic, Social and Cultural Rights, General Comment No. 
20: Non-discrimination in economic, social and cultural rights, UN Doc. E/C.12/GC/20, 2009, Para 31); 
birth (International Covenant on Civil and Political Rights, Articles 2(1) and 26; International Covenant 
on Economic, Social and Cultural Rights, Article 2(2); European Convention on Human Rights, Article 14); 
national origin (International Covenant on Civil and Political Rights, Articles 2(1) and 26; International 
Covenant on Economic, Social and Cultural Rights, Article 2(2); European Convention on Human Rights, 
Article 14); nationality (Gueye v France (Application No. 1961/1983), UN Doc. CCPR/C/35/D/196/1985 
(1989); Adam v Czech Republic (Application No. 586/1994), UN Doc. CCPR/C/57/D/586/1994 (1996); 
and Karakurt v Austria (Application No. 965/2000), UN Doc. CCPR/C/74/D/965/2000 (2002), Commit-
tee on Economic, Social and Cultural Rights, General Comment No. 20: Non-discrimination in economic, so-
cial and cultural rights, UN Doc. E/C.12/GC/20, 2009, Para 30); economic status (Committee on Economic, 
Social and Cultural Rights, General Comment No. 20: Non-discrimination in economic, social and cultural 
rights, UN Doc. E/C.12/GC/20, 2009, Para 35); association with a national minority (European Convent-
ion on Human Rights, Article 14); sexual orientation (Young v Australia, (Communication No. 941/2000), 
UN Doc. CCPR/C/78/D/941/2000, 2003; Committee on Economic, Social and Cultural Rights, General 
Comment No. 20: Non-discrimination in economic, social and cultural rights, UN Doc. E/C.12/GC/20, 2009, 
Para 32); gender identity (Committee on Economic, Social and Cultural Rights, General Comment No. 20: 
Non-discrimination in economic, social and cultural rights, UN Doc. E/C.12/GC/20, 2009, Para 32); age 
(Committee on Economic, Social and Cultural Rights, General Comment No. 20: Non-discrimination in eco-
nomic, social and cultural rights, UN Doc. E/C.12/GC/20, 2009, Para 29); disability (Convention on the 
Rights of Persons with Disabilities; Committee on Economic, Social and Cultural Rights, General Comment 
No. 20: Non-discrimination in economic, social and cultural rights, UN Doc. E/C.12/GC/20, 2009, Para 28); 
health status (Committee on Economic, Social and Cultural Rights, General Comment No. 20: Non-discrim-
ination in economic, social and cultural rights, UN Doc. E/C.12/GC/20, 2009, Para 33).

12 See Principle 5 of the Declaration of Principles on Equality which provides that, in addition to being 
prohibited on the explicitly listed characteristics, “Discrimination based on any other ground must be 
prohibited where such discrimination (i) causes or perpetuates systemic disadvantage; (ii) undermines 
human dignity; or (iii) adversely affects the equal enjoyment of a person’ rights and freedoms in a serious 
manner that is comparable to discrimination on the prohibited grounds stated above.”

13 See, for example, Decision of the Constitutional Court of Ukraine of 16 October 2007 No. 8-рп/2007.
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Article 24(3) is the Constitution’s only provision including measures which appears aimed at 
providing for “positive action”, though it can only be said to succeed in the narrowest sense.
The paragraph sets out a list of measures which the state is required to take in order to en-
sure “equality of the rights of women and men”:

• Providing women with opportunities equal to those of men in public, political and cul-
tural activities, in obtaining education and in professional training, in work and its 
remuneration; 

• Taking special measures for the protection of women’s occupational safety and health; 
• Establishing pension benefits; 
• Creating conditions that make it possible for women to combine work and motherhood;
• Providing legal protection, material and moral support of motherhood and childhood, in-

cluding the provision of paid leave and other privileges to pregnant women and mothers.

While a number of these elements are unproblematic, the provision does raise two serious 
concerns. The first is that some aspects appear to reinforce negative stereotypes about wom-
en’s capabilities and role in society. For example, whilst women require adjustments in their 
work conditions during pregnancy and the post-natal period – and indeed this is explicitly re-
quired by the Convention on the Elimination of All forms of Discrimination against Women14 
– women do not by definition have any particular occupational safety requirements which 
differ from those of men. Thus, the provision permitting such special measures appears to le-
gitimise the adoption of measures which restrict women’s ability to freely choose the means 
of their employment, a right which is guaranteed by both the International Covenant on Eco-
nomic, Social and Cultural Rights and the Convention.15 Indeed, there are provisions in the 
Code of Labour Laws which restrict both women who are pregnant and those with young 
children from undertaken certain forms of work, even where they are willing and able to do 
so.16 Similarly, the provisions regarding the creation of “conditions that make it possible for 
women to combine work and motherhood” and the provision of “legal protection, material 
and moral support of motherhood and childhood” may reinforce stereotypical notions about 
the parental roles and responsibilities of men and women.

The second problem is that Article 24(3) is inadequate both as a positive action provision 
for women, and as a positive action provision more broadly. CEDAW has stated that states 
party to the Convention on the Elimination of All Forms of Discrimination against Women are 
required to “take a wide variety of steps to ensure that women and men enjoy equal rights 
de jure and de facto, including, where appropriate, the adoption of temporary special meas-

14 Convention on the Elimination of All Forms of Discrimination Against Women, Articles 11(2) and 12(2).

15 International Covenant on Economic, Social and Cultural Rights and the Convention, Article 3; Convention 
on the Elimination of All Forms of Discrimination against Women, Article 11.

16 See, in particular, Articles 174 to 177.
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ures”.17 Article 24(3) is manifestly too narrow and specific to meet this obligation. Moreover, 
though paragraph 3 requires measures to be taken to ensure gender equality, no measures 
are required in relation to equality between persons on the basis of other characteristics – a 
gap which means that the Constitution falls short of its obligations under both the Inter-
national Covenant on Civil and Political Rights (ICCPR) and the International Covenant on 
Economic, Social and Cultural Rights (ICESCR), for example.18

b)	 Ground-Specific	Legislation:	Disability	in	1991	and	Gender	in	2005

As a party to the ICCPR and the ICESCR, Ukraine is obligated to go beyond simply prohibiting 
discrimination in its Constitution, and to enact legislation specifically directed at prohibiting 
discrimination.19 However, until 2012, Ukraine had made only limited progress towards ad-
dressing this obligation, enacting only two pieces of legislation focused on the needs of two 
groups exposed to discrimination – persons with disabilities and women – each of which was 
also limited in its material scope.

i) Law of Ukraine “On the Fundamentals of Social Protection of Disabled Persons in Ukraine” 
(1991)

The Law of Ukraine “On the Fundamentals of Social Protection of Disabled Persons in 
Ukraine”, passed by the Verkhovna Rada in 1991, can be considered Ukraine’s first attempt 
at legislation which seeks to address the needs and disadvantages faced by a group of peo-
ple exposed to discrimination. However, while the Law has subsequently been amended 
to address some of its most serious deficiencies, when first enacted, it suffered from two 
serious deficiencies.

First, it contained only a single provision on discrimination: Article 2 stated simply that “dis-
ability discrimination is prohibited and punishable by law” with no further elaboration. In-
stead, the Law provided for certain types of social protection and concessions for persons 
with disabilities in various fields of life. Moreover, these benefits and concessions were 
framed as entitlements or social policy obligations, rather than as rights claimable by per-
sons with disability.

17 See above, Committee on the Elimination of Discrimination Against Women, note 6, Para 9.

18 Human Rights Committee, General Comment 18: Non-discrimination, UN Doc. HRI/GEN/1/Rev.1 at 26, 
1989, Para 5; See above, Committee on Economic, Social and Cultural Rights, note 6, Para 9.

19 Article 26 of the International Covenant on Civil and Political Rights requires states parties to prohibit 
discrimination in “the law”; in respect of the International Covenant on Economic, Social and Cultural 
Rights, the Committee on Economic, Social and Cultural Rights has stated that “Adoption of legislation to 
address discrimination is indispensable in complying with article 2, paragraph 2” (Committee on Eco-
nomic, Social and Cultural Rights, General Comment No. 20: Non-discrimination in economic, social and 
cultural rights, UN Doc. E/C.12/GC/20, 2009, Para 37).
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Addressing, in part, this deficiency, a new provision was inserted into the Law in 2014 to 
provide that “discrimination on the basis of disability”, would have the meaning as in the 
Convention on the Rights of Persons with Disabilities (CRPD) and the Law of Ukraine “On 
Prevention and Combating Discrimination in Ukraine”. Unfortunately, these definitions are 
not the same. The CRPD defines “discrimination on the basis of disability” in Article 2 as:

[A]ny distinction, exclusion or restriction on the basis of disability which has the 
purpose or effect of impairing or nullifying the recognition, enjoyment or exercise, 
on an equal basis with others, of all human rights and fundamental freedoms in 
the political, economic, social, cultural, civil or any other field. It includes all forms 
of discrimination, including denial of reasonable accommodation.

The Law of Ukraine “On Prevention and Combating Discrimination in Ukraine”, however, 
does not have a distinct definition of “discrimination on the basis of disability” but has a 
general definition of discrimination in Article 1, paragraph 2 as:

A situation in which an individual and/or group of persons, because of their [char-
acteristic] or other features, whether real or imputed, experiences a restriction in 
the recognition, enjoyment or exercise of a right or freedom in whatever form 
prescribed by this law, save where such a restriction is objectively justified by a le-
gitimate aim and the means of achieving that aim are appropriate and necessary.

Whilst there are some similarities between the two definitions, there are also a number 
of differences: the definition in the Law of Ukraine “On Prevention and Combating Dis-
crimination in Ukraine” provides for a general justification of different treatment whereas 
the definition in the CRPD does not; the Law of Ukraine “On Prevention and Combating 
Discrimination in Ukraine” goes on to define five particular forms of discrimination, each 
with its own definition, unlike the CRPD; and the CRPD includes “denial of reasonable ac-
commodation” as a form of discrimination whereas the Law of Ukraine “On Prevention and 
Combating Discrimination in Ukraine” does not. The Law does not specify which definition 
is to be preferred, risking confusion in the Law’s interpretation and difficult in assessing 
compliance with the Declaration. (For an assessment of the compliance of the provisions 
of the Law of Ukraine “On Prevention and Combating Discrimination in Ukraine” with the 
Declaration, see below).

As such, it is difficult to assess the added benefit of the prohibition of discrimination on the 
basis of disability in the Law. As noted below, the Law of Ukraine “On Principles of Prevention 
and Combating Discrimination in Ukraine” prohibits discrimination on the basis of disability 
in a wide range of fields of activity. The only conceivable benefit is that it is possible to argue 
that the definition of discrimination in the Law of Ukraine “On the Fundamentals of Social 
Protection of Disabled Persons in Ukraine” should be the one contained within the CRPD 
which, in some ways, is stronger than that in the Law of Ukraine “On Principles of Prevention 
and Combating Discrimination in Ukraine”, particularly in that it contains no general justi-
fication of different treatment and include denial of reasonable accommodation as a form 
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of discrimination. However, as noted above, the Law does not make clear which of the two 
definitions should be used.

The second deficiency of the Law, as originally adopted, was that it reflected an outdated 
approach to disability. The definition of a person with a disability in Article 2(1) of the Law 
reflected both the “medical model” of disability focused on the physical disability as the cause 
for disadvantage and the Soviet approach which defined disability in respect of fitness to 
work. Article 2(1) stated:

[A] person with a persistent disorder of bodily functions caused by disease, trau-
ma or congenital defects, leading to disability and the need for social assistance 
and protection.

In 2010, Ukraine ratified the CRPD and, two years later, amended the Law in order to improve 
its compliance with the requirements of the CRPD. The definition of a person with a disability 
was amended: whilst the new definition focused on barriers with the environment faced by 
persons with disabilities as the cause of disadvantage it retained the emphasis on the state’s 
duty to support and protect the individual, thus representing only a partial move towards the 
“social model”:

[A] person with a persistent disorder of body functions that can, when interacting 
with environment, result in limitation of the person’s life activity, due to which the 
State must provide conditions for the person to exercise his/her rights on an equal 
basis with others and must secure its social protection.

ii) Law of Ukraine “On Equal Rights and Opportunities for Women and Men” (2005)

The Law of Ukraine “On Equal Rights and Opportunities for Women and Men” was adopted 
by the Verkhovna Rada in 2005 and came into force on 1 January 2006. The Law sets out its 
purpose boldly as:

[A]chieving equality of women and men in all spheres of society through legal 
equal rights and opportunities for women and men, the elimination of gender 
discrimination and the use of temporary special measures aimed at addressing 
the imbalance between women and men to exercise equal rights, granted to them 
by the Constitution and laws of Ukraine.

Article 6 is only the provision of the Law which provides a substantive prohibition on dis-
crimination, stating simply that “discrimination based on sex is prohibited”. “Discrimination 
on grounds of sex” is defined in Article 3 as:

[A]ction or inaction that results in a distinction, exclusion or benefit on the basis 
of sex, and if it limits or prevents the recognition, enjoyment or exercise of equal 
human rights and freedoms for women and men. 
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This definition mirrors that of Article 1 of the Convention on the Elimination of All Forms of 
Discrimination against Women (CEDAW) of in some respects and probably reflects the fact that 
the Law was introduced in part in response to recommendations from the Committee on the 
Elimination of Discrimination against Women (the CEDAW Committee) in order to ensure com-
pliance with the CEDAW.20 However it has also been criticised by the CEDAW Committee which 
has stated that “it does not explicitly encompass indirect discrimination, in conformity with 
article 1”.21 Indeed, the Law neither prohibits nor defines different forms of discrimination.

Article 6 provides for a number of exceptions to the general prohibition:

• Special protection of women during pregnancy, childbirth and breastfeeding;
• Compulsory military service for males;
• Differences in retirement age for men and women;
• Specific requirements for the protection of women and men related to the protection of 

their reproductive health; and
• Positive action.

As with Article 24(3) of the Constitution, some of these exceptions reflect negative stereotypes 
about the role and position of women in society. The provision limiting the application of the 
right to non-discrimination to exclude compulsory military service for males, clearly permits 
direct discrimination on the basis of sex. It does so by making requirements of men that are not 
made of women. Similarly, differences in retirement age for men and women are also clearly 
discriminatory and reflective of stereotypes or prejudices about the roles of men and women.
 
Furthermore, while the fact that the Law permits positive action is to be welcomed, it is note-
worthy that positive action is considered an exception to the principle of non-discrimination, 
rather than as an obligation, required to give effect to the right equality. As noted above, Prin-
ciple 3 of the Declaration of Principles on Equality provides that “[t]o be effective, the right to 
equality requires positive action”, while the CEDAW Committee has noted that parties to the 
Convention on the Elimination of All forms of Discrimination against Women are required to 
take special measures where appropriate.22

c) Summary

Thus, it is clear that the legal framework on discrimination and inequality before 2012 was 
inadequate to meet Ukraine’s international legal obligations to respect, protect and fulfil the 
rights to equality and non-discrimination. The Constitution of Ukraine provided strictly lim-

20 See, for example, Committee on the Elimination of Discrimination against Women, Concluding Observa-
tions: Ukraine, UN Doc. A/57/38, 15 September 2002, Paras 281–282.

21 Committee on the Elimination of Discrimination against Women, Concluding Observations: Ukraine, UN 
Doc. CEDAW/C/UKR/CO/7, 5 February 2010, Para 16.

22 See above, Committee on the Elimination of Discrimination Against Women, note 6, Para 9.
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ited rights to equality and non-discrimination, with minimal provision for position action. 
The right to equality was limited to a subsidiary right while the right to non-discrimination 
provided protection only from some – but not all – forms of direct discrimination, and is too 
restrictive to prohibit indirect discrimination or harassment. The list of grounds on which 
discrimination was prohibited was limited and while the Constitution provided an open-end-
ed list, this had not been successfully used to expand the list of protected characteristics. Only 
two groups of persons vulnerable to discrimination benefited from any protection from dis-
crimination beyond that provided in the Constitution: persons with disabilities and women. 
Yet as we have seen, both of the laws aimed at addressing the situation of these two groups 
suffered from severe deficiencies, providing only minimal protection from discrimination.

2. 2012: Towards Comprehensive Protection

In 2012, the system of legal protection from discrimination in Ukraine improved radically, 
with the enactment of the Law of Ukraine “On Principles of Prevention and Combating Dis-
crimination in Ukraine” (the 2012 Law). While imperfect, with many inconsistencies, omis-
sions and limitations, the 2012 Law nevertheless represented a step-change in the protection 
from discrimination in Ukraine, marking a decisive move towards comprehensive protection 
from discrimination.

In contrast to the conventional legislative process, the adoption of this Law came about nei-
ther from the government’s commitment to legislate on the issue nor as a consequence of 
sustained campaigning by those it would benefit. Rather, the Law was enacted solely for the 
purpose of complying with one of the criteria set down in the EU-Ukraine Visa Liberalisation 
Action Plan to allow for easier access for Ukrainian citizens the European Union. A draft was 
submitted to the Verkhovna Rada by the government in May 2012. The Law was adopted, 
unamended, in September 2012, and came into force shortly thereafter.

The process by which the Law was adopted was widely criticised, both before and after its 
enactment. The Coalition on Combating Discrimination – an umbrella organisation compris-
ing many non-governmental organisations across Ukraine – expressed concern, in particular, 
over the speed at which the Law was adopted and the failure to consider expert opinion. As 
the Coalition set out in a statement issued shortly after the Law’s enactment:

The Law was drafted by the Ministry of Justice without any consultations with civil 
society and NGOs. When the Law was submitted to the Parliament, NGO managed 
to provide comments and suggestions to the Parliament Committee on Human 
Rights, National Minorities and International Relations. The Committee established 
a working group to discuss NGOs comments. Ombudsman office also actively partic-
ipated in the working process and presented its comments to the draft law. On the 
initiative of the Ombudsman the Law draft for send to the Council of Europe (ECRI) 
for comments. The Committee speakers clearly promised to continue work on the 
Law draft taking into account NGOs, Ombudsman recommendations. But despite 
these previous negotiations, despite the fact that ECRI made a commitment to pro-
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vide their analysis of the Law draft by September 17, 2012 (the Committee was in-
formed on this), the draft was urgently submitted for the second hearing and voted 
by the Parliament on September 6, 2012. NGOs comments, suggestions to continue 
work on the draft and proposal to include several missing aspects to make the Law 
effective were completely ignored by the Committee and the Parliament.23

Largely as a result of this flawed process, the 2012 Law retained a number of serious gaps, 
deficiencies and weaknesses. These problems were first highlighted by the Council of Europe 
in 2012 in its review of the draft Law24 and then, after the Law was enacted, raised by both 
the UN Human Rights Committee (the HRC) in 201325 and the UN Committee on Economic, 
Social and Cultural Rights (the CESCR) in 2014.26

The 2012 Law included both a general definition of “discrimination” in Article 1(2) and 
definitions of four prohibited forms of discrimination. In Article 1(2), discrimination was 
defined as:

[D]ecisions, actions or inactions, which are directed to establish restrictions or 
create privileges to an individual and/or a group of persons on grounds of race, 
colour, political, religious or other beliefs, sex, age, disability, ethnic or social or-
igin, marital and property status, place of residence, language or other charac-
teristics (hereinafter – certain attributes) if they preclude the recognition and 
exercise of human and citizen’s rights and freedoms on equal grounds.

There were two significant problems with this definition of discrimination, both of which 
were highlighted by the Council of Europe’s Experts in their analysis of the Law. First, in-
ternational law and best practice dictates that discrimination should be defined as either 
“direct” or “indirect” and clear and unambiguous definitions for both have been developed, 
utilised and widely accepted internationally. The Council of Europe argued that a sepa-
rate definition of discrimination risked creating confusion and inconsistencies in inter-

23 Coalition on Combating Discrimination, “Anti-discrimination developments and shortcuts in Ukraine – sta-
tement on behalf of the Coalition for combating discrimination in Ukraine”, 3 October 2012, available at: 
http://noborders.org.ua/en/about-us/news/anti-discrimination-developments-and-shortcuts-in-ukrai-
ne-statement-on-behalf-of-the-coalition-for-combating-discrimination-in-ukraine.

24 Ahlund, C. and Sorgdrager, W., Comments on the Draft Law on the Principles of Prevention and Comba-
ting Discrimination in Ukraine, 2012, available at: http://www1.ombudsman.gov.ua/en/index.php?op-
tion=com_content&view=article&id=1383:comments-on-the-draft-law-on-the-principles-of-prevent-
ion-and-combating-discrimination-in-ukraine&catid=217:2012&Itemid=226.

25 Human Rights Committee, Concluding Observations: Ukraine, UN Doc. CCPR/C/UKR/CO/7, 22 August 
2013, Para 8.

26 Committee on Economic, Social and Cultural Rights, Concluding Observations: Ukraine, UN Doc. E/C.12/
UKR/CO/6, 13 June 2014, Para 7.
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pretation.27 Secondly, the definition of discrimination provided in Article 1, paragraph 2, 
referred to “decisions, actions or inactions, which are directed to establish restrictions or 
create privileges”. Use of the word “directed” appeared to require intent for discrimination 
to be established28 contrary to international best practice, as indicated in the Declaration 
of Principles on Equality, which provides that “[a]n act of discrimination may be committed 
intentionally or unintentionally”.29

As noted, this general definition of discrimination appeared alongside Article 6 which pro-
hibited four specific forms of discrimination: direct discrimination, indirect discrimination, 
incitement to discrimination and harassment. The Law defined direct discrimination in 
Article 1(6) as:

[D]ecisions, actions or inactions which result in instances whereby an individual 
and/or group of persons are treated less favourably based on certain attributes 
than other persons in a similar situation.

Comparing this definition of direct discrimination in with the definition in Principle 5 of 
the Declaration of Principles on Equality,30 two significant weaknesses can be identified. 
First, it used the present tense as opposed to the terminology used in Principle 5 – “is treat-
ed less favourably than another person or another group of persons is, has been, or would 
be treated. As such, the definition in the Law excluded from its scope both historic and 
pre-emptive claims. Secondly, the definition did not include the second situation in Princi-
ple 5’s definition, namely “when, for a reason related to one or more prohibited grounds a 
person or group of persons is subjected to a detriment”. As such, it failed to provide protec-
tion “in situations where a person suffers harm because of their possession of a particular 
characteristic, but is unable to identify another person who benefits or does not suffer the 
harm because of the absence of such a characteristic”.31

Article 1(3) of the Law defined indirect discrimination as:

27 See above, note 24, Para 11.

28 Ibid., Para 6.

29 See above, note 7.

30 Principle 5 provides that “Direct discrimination occurs when for a reason related to one or more prohibi-
ted grounds a person or group of persons is treated less favourably than another person or another group 
of persons is, has been, or would be treated in a comparable situation; or when for a reason related to one 
or more prohibited grounds a person or group of persons is subjected to a detriment. Direct discrimina-
tion may be permitted only very exceptionally, when it can be justified against strictly defined criteria.”

31 The Equal Rights Trust, Law of Ukraine “On Principles of Prevention and Combating Discrimination in 
Ukraine”: Legal Analysis, October 2013, Para 51, available at: http://www.equalrightstrust.org/ertdocu-
mentbank/ERT%20Legal%20Analysis%20of%20Anti-Discrimination%20Legislation%20in%20Ukrai-
ne%20%28English%29.pdf.”
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[D]ecisions, actions or inactions, legal provisions or evaluation criteria, condi-
tions or practices which are formally the same, but during their exercise or im-
plementation restrictions or privileges in respect of an individual and/or a group 
of persons appear or may appear on grounds of certain attributes, unless such 
decisions, actions or inactions, legal provisions or evaluation criteria, conditions 
or practices are objectively justified by the aim of ensuring equal opportunities 
to an individual or groups of persons to exercise the equal rights and freedoms 
granted by the Constitution and laws of Ukraine.

There is a broad international consensus on the core definition of indirect discrimination. 
Principle 5 of the Declaration of Principles on Equality sets out the following definition:

Indirect discrimination occurs when a provision, criterion or practice would put 
persons having a status or a characteristic associated with one or more prohib-
ited grounds at a particular disadvantage compared with other persons, unless 
that provision, criterion or practice is objectively justified by a legitimate aim, and 
the means of achieving that aim are appropriate and necessary.32

This definition has been adopted by, inter alia, the CESCR in its interpretation of Article 2(2) 
of the ICESCR.33 The first half of the definition used in the 2012 Law was broadly in line with 
this definition. However, as the Equal Rights Trust highlighted when reviewing the Law in 
2013, the second half of the definition appeared to have been badly drafted:

[T]he terminology of the exception in Article 1(3) appears to confuse justifiable 
indirect discrimination with positive action. It creates an extremely high thresh-
old of justification, such that a very large number of provisions, criteria or practic-
es which would not be considered discrimination in any other jurisdiction would 
have to be defined as indirect discrimination in Ukraine. Therefore, ERT believes 
that the definition in Article 1(3) creates an unrealistic burden on all potential 

defendants, risks confusion and misinterpretation, and potentially injustice if the 
definition is not amended.34

Reviewing the 2012 Law in June 2014, the CESCR criticised the definitions of both direct and 
indirect discrimination in the 2012, expressing concern that the Law did not “provide for a 
definition of direct and indirect discrimination consistent with article 2, paragraph 2, of the 

32 See above, note 7.

33 Committee on Economic, Social and Cultural Rights, General Comment No. 20: Non-Discrimination in Eco-
nomic, Social and Cultural Rights, UN Doc. E/C.12/GC/20, 2009, Para 10.

34 See above, note 31.
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Covenant”.35 Nonetheless, it should be noted that, unlike the treatment of direct and indirect 
discrimination, the definition of harassment, provided in Article 1(7) of the Law, was con-
sistent with international and European Union standards.

Despite prohibiting discrimination on grounds of disability, one key omission in the 2012 
Law was the absence of any reference to reasonable accommodation. As a party to the Con-
vention on the Rights of Persons with Disability, Ukraine is required to prohibit discrimina-
tion on the basis of disability, which is defined in Article 2 as including “all forms of discrim-
ination, including denial of reasonable accommodation”. Although, as noted above, the Law 
“On the Fundamentals of the Social Protection of the Disabled in Ukraine” makes reference to 
the definition of discrimination found in the Convention, it does not explicitly recognise fail-
ure to make reasonable accommodation as a form of discrimination. Thus, neither the 2012 
Law nor the Law “On the Fundamentals of the Social Protection of the Disabled in Ukraine” 
clearly set out failure to make reasonable accommodation as a form of prohibited conduct – a 
major shortcoming of the legal framework.

Article 1(2) of the 2012 Law expressly listed a large number of grounds on which discrimi-
nation should be prohibited: race; colour; political, religious or other beliefs; sex; age; disa-
bility; ethnic or social origin; nationality; family and property status; place of residence and 
language. These largely corresponded to the grounds listed in Article 24 of the Constitution, 
with four further grounds included: age; disability, nationality and family status. Missing, 
however, were various grounds recognised as requiring protection under Principle 5 of the 
Declaration of Principles on Equality, specifically descent, pregnancy, maternity, civil or carer 
status, birth, national origin, economic status, association with a national minority, sexual 
orientation, gender identity, health status, genetic or other predisposition toward illness. In 
August 2013, the HRC expressed its concern over the failure explicitly to include sexual ori-
entation and gender identity as protected grounds.36

It should be noted however that Article 1(2) did include the phrase “or other features”, thus 
providing an open-ended list of grounds and enabling courts to provide protection on grounds 
not explicitly listed.37 In its 2013 analysis of the Law, the Equal Rights Trust welcomed the 
use of an open-ended list, but expressed concern at the lack of qualifying criteria for deter-
mining the admission of new characteristics. The Trust argued that in the absence of such 
criteria “the Law lacks certainty as to which further groups having certain characteristics are 
likely to be recognised and protected by the courts among rights-holders, duty-bearers and 

35 See above, note 26, Para 7.

36 See above, note 25, Para 8.

37 See Principle 5 of the Declaration of Principles on Equality which provides that, in addition to being 
prohibited on the explicitly listed characteristics, “Discrimination based on any other ground must be 
prohibited where such discrimination (i) causes or perpetuates systemic disadvantage; (ii) undermines 
human dignity; or (iii) adversely affects the equal enjoyment of a person’ rights and freedoms in a serious 
manner that is comparable to discrimination on the prohibited grounds stated above.”
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those responsible for the Law’s implementation and enforcement”.38 However, there have 
subsequently been some positive signs in this regard: in 2014, the High Specialised Court of 
Ukraine for Civil and Criminal Cases wrote a letter to all lower courts stating that Article 1, 
paragraph 2 (as well as other pieces of legislation which use the phrase “or other features”) 
includes sexual orientation, however there has been no further judicial recognition of further 
grounds as being included within the phrase “or other features”.

In other respects, the personal scope of protection provided in the 2012 Law fell short of 
international law and best practice. Thus, the 2012 Law prohibited neither discrimination 
by association nor discrimination on the basis of perception, whereas Principle 5 of the 
Declaration of Principles on Equality provides for both. In addition, the Law did not explicitly 
provide protection from discrimination based upon a combination of characteristics (mul-
tiple discrimination). Principle 5 of the Declaration of Principles on Equality requires that 
multiple discrimination be prohibited,39 while both CESCR and the CEDAW Committee have 
interpreted the instruments which they are responsible for interpreting as requiring protec-
tion from discrimination arising because of the intersection of two or more characteristics.40 
Given the inconsistent approach of the Ukrainian courts when approaching the question of 
the personal scope of non-discrimination provisions, it is clear that an explicit prohibition of 
multiple discrimination would have been preferable.

Together, Article 6(2) and Article 4(1)together set out the 2012 Law’s scope. The former 
provided that discrimination was prohibited where it was carried out by state authorities, 
authorities of the Autonomous Republic of Crimea, local governments and their officials, le-
gal and natural entities. The latter set out the fields of activity in which discrimination should 
be prohibited, namely “social relations”,41 followed by an illustrative list of areas in which 
discrimination would be unlawful This appears largely consistent both with Principle 8 of 
the Declaration of Principles on Equality, which requires discrimination to be prohibited in 
“all areas of life regulated by law”,42 and with Article 26 of the ICCPR, which the HRC has stat-
ed “prohibits discrimination in law or in fact in any field regulated and protected by public 
authorities”.43 One exception is that the Law did not prohibit discrimination in legislation 

38 See above, note 31, Para 35.

39 See Principle 12 of the Declaration of Principles on Equality which provides that: “Laws and policies 
must provide effective protection against multiple discrimination, that is, discrimination on more than 
one ground.”

40 See above, note 6, Committee on Economic, Social and Cultural Rights, Para 17; Committee on the Elimi-
nation of Discrimination Against Women, Para 18.

41 The Ukrainian term could also be interpreted as “public relations”. 

42 See, for example, Principle 8 of the Declaration of Principles on Equality which provides that “The right to 
equality applies in all areas of activity regulated by law.”

43 Human Rights Committee, General Comment 18: Non-discrimination, UN Doc. HRI/GEN/1/Rev.1 at 26, 
1989, Para 12.
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itself: under Ukraine’s constitutional and legal framework, discriminatory legislation is only 
prohibited if it violates the Constitution.

Article 6(3) of the Law addressed positive action, stating that such measures would not to 
be considered as a form of discrimination in four cases: 

• Special protection by the state of certain categories of persons that require such protec-
tion;

• Measures aimed at the preservation of the identity of particular groups of people, where 
such measures are necessary;

• Subsidies to particular groups of people in cases provided for by the law; and
• Special requirements, provided for by the law, in respect of the exercise of certain rights 

of persons.

In its 2013 analysis of the Law, the Equal Rights Trust was highly critical of this provision, 
highlighting two significant weaknesses:

First, positive action is permissible rather than obligatory. Second, positive action 
is only permissible where it is aimed at eliminating inequality “in the opportunities 
(...) to exercise the equal rights and freedoms granted by the Constitution and laws 
of Ukraine”. This severely limits the situations where positive action measures may 
be taken, restricting its application to only those situations where access to Consti-
tutional and legal rights is at issue. This definition excludes positive action meas-
ures being taken in other areas of life where legal or de facto inequality exists.44

In respect of the procedural elements of anti-discrimination law, the 2012 Law had both 
strengths and weaknesses. Article 14, making provision for access to justice for victims of 
discrimination and prohibiting victimisation largely reflected the standards set out in the 
Declaration of Principles on Equality. However, the provisions on remedies, sanctions and 
burden of proof all presented both legal and practical problems. Article 15(1) of the 2012 Law 
limited remedies in discrimination claims to compensation for material and moral damage 
– a much narrower range of remedies than international law and best practice would dictate. 
Indeed, in their periodic reviews of Ukraine, both the HRC and the CESCR recommended that 
the Law be amended to provide for “effective and appropriate” remedies.45

A further problem related to liability and sanctions in discrimination claims. Article 16 
provided that “[p]ersons guilty of violation of legislation on preventing and combating dis-
crimination shall bear responsibility in accordance with the laws of Ukraine.” The “laws of 
Ukraine” include the Criminal Code of Ukraine, which, at Article 161, establishes an offence 
of, inter alia:

44 See above, note 31, Para 80.

45 See above, note 25, Para 8, and note 26, Para 7.
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[D]irect or indirect restriction of rights or direct or indirect privileges on grounds 
of race, colour, political, religious or other beliefs, sex, ethnic or social origin, 
property, residence, language or other features.

The application of criminal liability for discrimination was criticised as inconsistent with the 
requirements of equality law. As the Equal Rights Trust pointed out in its critique of the Law, 
there are a number of reasons for limiting liability in discrimination cases to civil liability:

First, discrimination does not require intent and may, indeed, be entirely un-
intentional, whereas a key principle of criminal law is the presence of mens 
rea, i.e. that the person had an intention to commit the offence (or was at least 
negligent or reckless). In cases where the discrimination was entirely unin-
tentional, criminal liability would not be appropriate. Second, a key eviden-
tial requirement in discrimination cases is the reversal of the burden of proof 
(…) Third, the focus of criminal proceedings is on punishment of the offender, 
whereas a key purpose of anti-discrimination law is to provide the victim with 
an effective remedy.

Finally, the 2012 Law contained no provisions on regarding the reversal of the burden of 
proof in civil proceedings on discrimination cases, whereas Principle 21 of the Declaration 
of Principles on Equality provides that:

Legal rules related to evidence and proof must be adapted to ensure that victims 
of discrimination are not unduly inhibited in obtaining redress. In particular, the 
rules on proof in civil proceedings should be adapted to ensure that when persons 
who allege that they have been subjected to discrimination establish, before a 
court or other competent authority, facts from which it may be presumed that 
there has been discrimination (prima facie case), it shall be for the respondent to 
prove that there has been no breach of the right to equality.

The failure to include a provision for the shift of the burden of proof was another of the con-
cerns raised by the CESCR in its review of Ukraine’s implementation of the ICESCR.46

3. 2014: Another Step Forward?

The adoption of the 2012 Law was met with criticism from a number of actors, who together 
highlighted many of the deficiencies and inconsistencies in the Law which are discussed in 
part 2 above. Efforts to amend the Law began almost immediately after its entry into force, 
with both the government and civil society putting forwards proposals for amendments. 
Much of this effort focused on the Eastern Partnership Summit, to be held in November 2013, 
at which it was hoped that Ukraine and the European Union would sign an Association Agree-

46 See above, note 26, Para 7.
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ment, one of the conditions of which would be ensuring legislative compliance with the Euro-
pean anti-discrimination directives.

As early as February 2013, a Draft Law (the 2013 Draft) was submitted to the Verkhovna 
Rada by the government of Mykola Azarov. In the period to November 2013, parliamentar-
ians, civil society and international actors engaged in discussion about the need to reform 
and amend the 2012 Law and about the merits of the 2013 Draft. Ukrainian civil society 
organisations, under the banner of the Coalition on Combatting Discrimination, advocated 
throughout for the 2012 Law to be progressively amended, focusing in particular on the need 
to provide explicit protection from discrimination on the basis of sexual orientation and gen-
der identity. In August, the UN Human Rights Committee informed Ukraine that it:

[S]hould further improved its anti-discrimination legislation to ensure ade-
quate protection against discrimination in line with the Covenant and other 
international human rights standards. The State Party should explicitly list 
sexual orientation and gender identity among the prohibited grounds for dis-
crimination and provide victims of discrimination with effective and appropri-
ate remedies.47

The authors observed many of these developments first hand. Between March and Novem-
ber 2013, we, together with our colleagues at the Equal Rights Trust, participated in eight 
different workshops and meetings to support advocacy for improvements to the Law. A few 
weeks before the Eastern Partnership Summit, the Trust convened a high-level seminar on 
equality law reform in Kyiv and issued a detailed Legal Analysis of the 2012 Law and the 
2013 Draft, setting out recommendations to bring Ukrainian anti-discrimination law into 
line with international standards.

Ultimately however, the 2013 Draft was never adopted. While equality advocates had ex-
pressed concern that the European Union might proceed to sign an Association Agreement 
with Ukraine before the country brought its anti-discrimination legislation into line with 
European Union standards, other factors were in play. At the summit in Vilnius, President 
Yanukovych refused to sign the Association Agreement, plunging the country into chaos as 
pro-European activists took to the streets of Kyiv in protest at his decision. In the months 
which followed, any form of legal reform was off the agenda as Yanukovych tried and ulti-
mately failed to quell the protest movement.

Following the victory of the protestors and Yanukovych’s flight from the country, the new, 
explicitly pro-European government of Arseniy Yatsenyuk moved quickly to improve links 
with the European Union. As part of this process, a new Draft Law to amend the 2012 Law 
was introduced into the Verkhovna Rada in March 2014 (the 2014 Law). This Law, adopted 
two months later, made a series of amendments to improve the 2012 Law, though in an echo 

47 See above, note 25.
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of the 2012 process, the speed with which it was enacted meant that a number of the incon-
sistencies highlighted by civil society and international actors were not remedied.

Through the 2014 Law, the general definition of “discrimination” in Article 1(2) of the 2012 
Law was amended to read:

A situation in which an individual and/or group of persons, because of their race, 
colour, political, religious or other beliefs, sex, age, disability, ethnic or social ori-
gin, nationality, family and property status, place of residence, language or other 
features, whether real or imputed, experiences a restriction in the recognition, 
enjoyment or exercise of a right or freedom in whatever form prescribed by this 
law, save where such a restriction is objectively justified by a legitimate aim and 
the means of achieving that aim are appropriate and necessary.

With this amended provision, one of the two concerns over the definition from the 2012 
Law (the inclusion of a standalone definition of “discrimination” in addition to definitions 
of specific forms of discrimination) is not addressed. However, the second concern (that of 
inclusion of the term “directed” in the definition) was addressed, with the new definition 
making no requirement that discrimination be intentional.

As before, the general definition in Article 1(2) is complemented by further definitions of 
specific forms of prohibited conduct (now five): direct discrimination, indirect discrimina-
tion, incitement to discrimination, assistance in discrimination and harassment. The 2014 
Law amended the definition of “direct discrimination” in Article 1(6) to read:

A situation in which an individual and/or group of persons is treated less fa-
vourably than another person and/or group of persons in a similar situation, 
because of a specific characteristic, save where such treatment is objectively 
justified by a legitimate aim and the means of achieving that aim are appropri-
ate and necessary.

However, this new definition addressed neither of the concerns raised about the 2012 Law. 
Instead, the new definition arguably introduces a new weakness, namely a general justifica-
tion of direct discrimination where the treatment “is objectively justified by a legitimate aim 
and the means of achieving that aim are appropriate and necessary”. This puts the definition 
further into conflict with Principle 5 of the Declaration of Principles on Equality, which pro-
vides for such a general justification only in cases of indirect discrimination.48

48 Ironically, given that the Law was revised with the purpose of bringing it closer to EU standards, the 
amendment also brings it out of step with the EU anti-discrimination directives which also only allow for 
a general justification in cases of indirect discrimination (with a partial exception for direct discrimina-
tion on the basis of age: of Council Directive 2000/78/EC of 27 November 2000 establishing a general 
framework for equal treatment in employment and occupation, Article 6.



The Equal Rights Review, Vol. Fourteen (2015)

40

The definition of “indirect discrimination” in Article 1(3) was also amended by the 2014 
Law, now reading:

A situation where, as a result of the application of formally neutral or legal rules, 
evaluation criteria, rules, requirements or practices for an individual and/or 
group of persons put them in a less favourable position, because of a specific char-
acteristic, than other individuals and/or groups of persons, unless it is objectively 
justified by a legitimate aim and the means of achieving that aim are appropriate 
and necessary.

This new definition addressed the concern identified with the original definition provided in 
the 2012 Law, amending the justification for indirect discrimination to bring it in line with 
that found in Principle 5, the European anti-discrimination Directives and in the interpreta-
tion of the non-discrimination provisions in the ICESCR and other international instruments.

The 2012 Law was also amended to prohibit a further form of discrimination, assistance in 
discrimination, defined in paragraph 51 as “any deliberate assistance in the commission of 
acts or omissions directed at causing discrimination”. This is the only form of discrimination 
which does not stem from EU anti-discrimination law, and nor is it prohibited by Principle 
5, although similar provisions can be found in the national legislation of certain states,49 and 
can thus be considered a positive step.

One of the amendments introduced by the 2014 Law was the inclusion of the concept of 
reasonable accommodation, though not to any significant extent. The scope of the 2012 
Law – set out in Article 4 – was amended slightly to include amongst the list of fields falling 
within the scope, “labour relations, including the application of the principle of reasonable 
accommodation by the employer”. However, the amendments did not have the effect of intro-
ducing failure to make reasonable accommodation as a form of prohibited conduct, leaving 
it unclear as to how this provision will provide any enforceable requirement that employers 
provide such reasonable accommodation.

The 2014 amendments did not address any of the problems identified with the list of grounds 
which are explicitly stated – no further grounds were added, but the list remained open-ended, 
thus enabling legal challenge to introduce further grounds not listed to receive protection. In 
respect of discrimination by association and discrimination by perception, the new defi-
nition of discrimination introduced in Article 1(2) appears explicitly to exclude the former and 
to include the latter. In respect of discrimination by association, use of the word “their” before 
listing the characteristics, would appear to exclude discrimination by association (although 
the word “their” is not included in the definitions of direct and indirect discrimination, risking 
confusion and inconsistent interpretation). Inclusion of the words “whether real or imputed”, 

49 See, for example, section 112 of the United Kingdom’s Equality Act 2010 which provides that “A person 
(A) must not knowingly help another (B) to do anything which contravenes [the Act]”.
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however, after the list of characteristics thus provides explicit protection from discrimination 
by perception. It remains unclear from the revised definition of discrimination in Article 1, 
paragraph 2, whether discrimination based on the protected characteristics includes discrimi-
nation based upon a combination of characteristics (multiple discrimination).

The scope of the Law, as set out in Article 6, paragraph 2 and Article 4, paragraph 1, was 
amended, though only slightly. Article 6, paragraph 2 was amended to provide that discrim-
ination is prohibited where it is carried out by state authorities, authorities of the Autono-
mous Republic of Crimea, local governments and their officials, legal entities of public and 
private law and natural persons. Article 4, paragraph 1 was amended to provide that the 
2012 Law applied to “the relationship between legal entities in public and private law, the lo-
cation of which is registered on the territory of Ukraine, as well as individuals on the territory 
of Ukraine”. The specific scope of the 2012 Law set out in Article 4, paragraph 1, however, re-
mained the same, save that after the term “labour relations”, the words, “including the appli-
cation of the principle of reasonable accommodation by the employer” were added. As noted 
above, however, it is not clear whether this will actually make any difference in practice.

The provision on positive action in Article 6, paragraph 3, remains unamended, thus retain-
ing the concern of providing that such measures are permissive rather than mandatory, and 
considered an exception to the prohibition of discrimination rather than a necessary element 
of the right to equality.

The provisions on access to justice were also amended slightly. Article 14, paragraph 1, was 
amended to provide that a person who believes that he or she been discriminated against 
may file a complaint with the state authorities, the authorities of the Autonomous Republic 
of Crimea, local governments and their officials, the Verkhovna Rada of Ukraine on Human 
Rights and/or court order by law, thus broadening the range of bodies to whom a complaint 
of discrimination can be made.
Article 14, paragraph 2, which prohibits victimisation, was amended slightly, but contin-
ues, importantly, to provide that use of the Law cannot be the basis for prejudice and may 
not cause any adverse consequences for the person who took advantage of this right or any 
other persons.

The available remedies for victims of discrimination set out in Article 15, paragraph 1 have 
not been changed: compensation for material and moral damage. As such, the available rem-
edies continue to fall far short of what is required by Principle 22 of the Declaration of Prin-
ciples on Equality:

Sanctions for breach of the right to equality must be effective, proportionate and 
dissuasive. Sanctions must provide for appropriate remedies for those whose right 
to equality has been breached including reparations for material and non-mate-
rial damages; sanctions may also require the elimination of discriminatory prac-
tices and the implementation of structural, institutional, organisational, or policy 
change that is necessary for the realisation of the right to equality.
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Article 16 was amended to provide that persons found guilty of violating the legislation on 
preventing and combating discrimination bear civil, administrative and criminal liability. 
This amendment may have been made as a result of a recommendation by the Human Rights 
Committee in 2013 that “[the Law] should also ensure that those responsible for discrimina-
tion bear administrative, civil and criminal responsibility in appropriate cases.”50 However, 
the explicit inclusion of criminal liability for discrimination means that concerns over crimi-
nal liability which were raised in respect of the 2012 Law remain unaddressed.

Finally, the amending legislation also amended Article 60 of the Civil Procedure Code to pro-
vide for a reversal of the burden of proof in discrimination cases, bringing it into line with 
Principle 21 of the Declaration of Principles on Equality.

4. Conclusion: More Questions than Answers

Less than a year after the Verkhovna Rada passed amendments to the Law of Ukraine “On 
Principles of Prevention and Combating Discrimination in Ukraine”, it arguably premature to 
draw definite conclusions about the legal reform process and the impact which this process 
had on the shape of the legal framework on equality and non-discrimination in Ukraine. How-
ever, our experience in the last two years has raised a number of serious questions which we 
believe merit further consideration.

One fact is clear. Equality law reform in Ukraine has been driven almost entirely by the Eu-
ropean Union, or, more accurately, by Ukraine’s attempts to illustrate compliance with the 
European Union anti-discrimination Directives. It seems reasonable to conclude that without 
the influence of the European Union, Ukraine would almost certainly not have introduced an-
ything approaching modern, comprehensive anti-discrimination legislation. On balance, this 
is an undeniable positive: the 2012 Law and the amendments made to it in 2014, despite the 
problems identified, have resulted in significantly enhanced and increased legal protection 
from discrimination. Without these reforms, victims of discrimination on grounds other than 
gender and disability would have severely limited means of securing redress. As advocates 
of improved protection from discrimination, we welcome any effort to expand the scope of 
such protections.

However, our experience has led us to be concerned about a number of the “side-effects” of 
a legal reform process which was largely driven by an external agent. The first and most ob-
vious problem is that the process itself largely ignored the views of those working with, and 
on behalf of, groups exposed to discrimination in Ukraine. A consistent complaint from the 
Coalition on Combating Discrimination and others has been that civil society was marginal-
ised and excluded from a process which was almost entirely top-down. Whether for this or 
other reasons, there was a failure to address some of the gaps and inconsistencies in the draft 
which had been highlighted by civil society actors, meaning they have remained in the enact-

50 See above, note 25, Para 8.
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ed law. In addition, the government’s failure to engage civil society actors in the reform pro-
cess means that many organisations which would otherwise have increased their knowledge 
were left uninformed both of the law’s content and its utility in practice. In meetings with civ-
il society over the last two years, there has been a palpable sense of a missed opportunity to 
engage activists in the process of improving legal protections and bringing the law into effect.

The failure to consult and engage with civil society actors was, in part, attributable to the 
speed at which the legislation was adopted and amended, and the lack of effort made to 
subject drafts to any real scrutiny. The 2012 Law was adopted by the Verkhovna Rada in 
great haste with minimal consultation, leaving inconsistencies within it which might have 
been addressed had time been taken to heed the views of experts, such as those from the 
Council of Europe. To take a single example, the inclusion in the Law of a general definition 
of discrimination which was inconsistent both with international standards and with the 
Law’s own definitions of direct and indirect discrimination, could have been remedied had 
the Verkhovna Rada waited to receive the comments of Council of Europe experts before 
enacting the Law. 

The speed with which the legislation was adopted and amended might also reflect an appar-
ent lack of interest in its content by the deputies of the Verkhovna Rada. This is exemplified 
by the fact that many of the problems with the original Law which had been highlighted by 
organisations such as the Equal Rights Trust were not addressed when the Law was amend-
ed in 2014. Thus, for example, the 2014 Law includes a definition of direct discrimination 
which retains problems identified in the 2012 – and indeed introduces new weaknesses. This 
highlights the serious issue of a legislature passing legislation in haste to satisfy the require-
ments of an external agent rather than taking the time and effort properly to scrutinise the 
proposals before it.

The speed with which both the 2012 and 2014 Laws were adopted appears to have also 
resulted in problems in embedding the new anti-discrimination legislation within the wid-
er Ukrainian legal system. For example, in a number of meetings with Ukrainian lawyers 
in 2013, concerns were raised about how provisions requiring the shift of the burden of 
proof in discrimination proceedings – which all acknowledged were required both by in-
ternational law and to ensure the effective functioning of the law in practice – could be 
introduced in anti-discrimination legislation without significant amendments to laws on 
civil procedure. It is not clear whether these concerns have been fully and properly ad-
dressed through the 2014 Law. Further, the failure to consider how court procedures and 
available remedies and sanctions would need to be adapted has left lawyers and judges 
in the difficult position of trying to utilise legislation which does not fit neatly within the 
existing framework.

More broadly, we are concerned that the enactment of equality legislation only as a means 
to the end of greater European integration contributed to the lack of genuine support for 
the new law amongst the Ukrainian polity and the public at large. As noted above, the 
notion of non-discrimination was not alien to Ukraine before 2012. While imperfect, the 
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Constitution of Ukraine prohibits discrimination and guarantees equal rights, and before 
2012 there was legislation in force aimed at addressing disadvantage affecting both wom-
en and persons with disabilities. The new anti-discrimination law could have been framed 
as building upon these existing protections and as being in line with Ukrainian values, thus 
enabling a greater sense of appreciation for the protections offered by the law. Instead, 
the law was framed by the government as a demand from Brussels with which they com-
plied only grudgingly. At best, this approach has limited the Law’s visibility, resulting in 
low levels of awareness of the rights and protections which the law has established, both 
amongst rights-holders and amongst duty-bearers. At worst, it may have fostered oppo-
sition to what has been presented as the imposition of new rights from “outside”. Indeed, 
opponents of the European integration process have seized upon the issue of protection 
from discrimination against sexual orientation as a means of discrediting both the Europe-
an Union and the government.

Finally, it should be noted that while the objective of ensuring compliance with the European 
Union Equality Directives has led to a significant expansion in the scope of protection from 
discrimination in Ukrainian law, even perfect compliance with the Directives would fall short 
of Ukraine’s international obligations in respect of the rights to equality and non-discrim-
ination. It is worth recalling that the Directives themselves are not without problems, not 
least in their limited personal scope and the absence of protection for a number of grounds 
in areas of life other than employment. Other countries which have introduced equality law 
in response to pressure from the European Union have adopted laws which replicate the 
weaknesses of the EU directives. In Moldova, for example, European negotiators agreed a 
grubby compromise, allowing the legislature to provide protection from discrimination on 
the grounds of sexual orientation only in the area of employment, thus complying de minimis 
with the Directives. Such a situation was only narrowly avoided in Ukraine.

As noted above, it is probably too early to draw firm conclusions as to how the reform process 
which was followed in Ukraine could have been improved and whether and to what extent 
this would have had an impact on the legislation itself. However, our experience indicates 
that there will be lessons to be learned as the European Union continues its efforts to inte-
grate countries in its immediate neighbourhood, and so drives the process of equality law 
reform elsewhere in the region.
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Discrimination on Grounds of Religion 
and Belief

Aileen McColgan1

There is no doubt that the holding and manifestation of religious and other beliefs attracts 
a significant degree of protection under international and domestic human rights regimes. 
That is unsurprising as the freedom to hold and to express and otherwise manifest funda-
mental views is of central importance to individual autonomy. In addition, there are many 
who subscribe to the view that the holding and manifestation of religious beliefs, in particu-
lar, amount to and/or underpin important collective goods, though there is more room for 
controversy in relation to this matter given the evils which may emanate from, or at any rate 
be perpetrated in the name of, religion.

The focus of this short paper is not on the question of whether and how freedom of religion 
and other beliefs ought to be protected within a traditional human rights framework, un-
derstood as a framework which protects individuals from unwarranted interference by the 
state. I am interested, rather, in the questions of whether and, if so, how religion and other 
beliefs ought to be protected more broadly, including from interference by private individ-
uals, and whether (and, if so, to what extent) those with religious and other beliefs ought 
to be able to demand the accommodation of their beliefs whether by the state or by private 
actors. The jurisdictional context is that of the EU/UK but the question in which I am inter-
ested is a broader normative one concerning the level of protection which should be afford-
ed to religious and other beliefs. Further, my primary interest is not with the scope given 
(or which should be given) to religious or other organisations to discriminate on grounds 
of religion or belief, rather with the entitlement of individuals to demand protection from 
such discrimination.

Since the inclusion of “religion or belief” together with “sex, racial or ethnic origin (…) dis-
ability, age or sexual orientation” within Article 13 of the Treaty Establishing the European 
Community (EC Treaty), in 1997, there has been a movement at EU level towards treating 
religion and other beliefs in like fashion to characteristics such as sex, ethnicity and disability 
when it comes to implementation of anti-discrimination provisions. Thus in 1999, the Euro-
pean Commission published a package of three proposals to combat discrimination under 
Article 13 of the EC Treaty. These consisted, respectively, of proposals for:

1 Barrister, Matrix Chambers and Professor of Human Rights Law, Dickson Poon School of Law, King’s Col-
lege London.
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1. a directive establishing a general framework for equal treatment in employment and oc-
cupation, which covered age, disability, race, religion or belief and sexual orientation in 
broadly similar terms (sex already being subject to relatively comprehensive coverage at 
EU level); 

2. a directive implementing the principle of equal treatment of people, irrespective of racial 
or ethnic origin (note that race was to receive more protection than the other grounds, 
but the remainder were to be treated in broadly similar fashion); and 

3. an Action Programme to run from 2001–2006, the purpose of which was to combat dis-
crimination on the Article 13 grounds.

The proposed directives were implemented in 2000, partly as a result of Member States’ con-
sternation at the rise of the hard right in Austria. Race was excluded from the Employment 
Directive (Council Directive 2000/78/EC) because it was covered more extensively by what 
came to be known as the Race Directive (Council Directive 2000/43/EC). The Employment 
Directive distinguished to a limited degree between the grounds it covered, direct as well as 
indirect age discrimination being subject to a justification defence, disability discrimination 
being more broadly defined and religious collectives being given somewhat more freedom to 
discriminate on grounds of religion and other beliefs than other bodies, or on other grounds. 
Article 4(2), which was the product of extensive lobbying by the churches, provides (in addi-
tion to the standard “occupational requirement” set out by Article 4(1)) that:

2. Member States may maintain national legislation in force at the date of adop-
tion of this Directive or provide for future legislation incorporating national prac-
tices existing at the date of adoption of this Directive pursuant to which, in the 
case of occupational activities within churches and other public or private organ-
isations the ethos of which is based on religion or belief, a difference of treatment 
based on a person’s religion or belief shall not constitute discrimination where, 
by reason of the nature of these activities or of the context in which they are car-
ried out, a person’s religion or belief constitute a genuine, legitimate and justified 
occupational requirement, having regard to the organisation’s ethos. This differ-
ence of treatment shall be implemented taking account of Member States’ consti-
tutional provisions and principles, as well as the general principles of Community 
law, and should not justify discrimination on another ground.

Provided that its provisions are otherwise complied with, this Directive shall thus 
not prejudice the right of churches and other public or private organisations, the 
ethos of which is based on religion or belief, acting in conformity with national 
constitutions and laws, to require individuals working for them to act in good 
faith and with loyalty to the organisation’s ethos.

This provision goes somewhat further than Article 4(1) of the Employment Directive, which 
provides a generally applicable exception to the prohibitions on age, disability, religion or 
belief and sexual orientation discrimination:
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[W]here, by reason of the nature of the particular occupational activities concerned 
or of the context in which they are carried out (…) a characteristic [related to a pro-
tected ground] constitutes a genuine and determining occupational requirement, 
provided that the objective is legitimate and the requirement is proportionate.

It serves, accordingly, to give religious organisations additional “wriggle room” to discrimi-
nate on grounds of religion or belief though not (according to the text of the first paragraph 
of Article 4(2) at least) on other grounds. 

Much of the discussion which Article 4(2) provoked concerned the extent to which it 
would in fact provide religious organisations with the scope to discriminate on grounds 
of sexual orientation, restrictions on the behaviour of employees designed to “require 
individuals working for them to act in good faith and with loyalty to the organisation’s 
ethos” leaving room on their face to include prohibitions on (for example) same-sex sexu-
al activity. Less was said about the fact that it permitted broader scope for discrimination 
on the basis of religion or belief to some organisations than to others. (In other words, 
only those organisations which are “churches” or “organisations the ethos of which is 
based on religion or belief” can take advantage of the scope afforded by Article 4(2) for 
discrimination.) For the most part, however, the protection accorded by the Employment 
Directive is accorded in like fashion whether the ground is age, disability, religion or be-
lief, or sexual orientation. 

As indicated above, my interest in this paper is not with the freedom to discriminate provid-
ed to organisations, religious or otherwise, rather with the protection afforded to individuals 
in relation to their religious or other beliefs other than through the mechanism of religious 
freedom provisions such as Article 9 of the European Convention on Human Rights (ECHR) 
and Article 10 of the EU Charter of Fundamental Rights. The main source of such protection 
is in anti-discrimination provisions (in Britain, the Equality Act 2010).

The UK followed the lead provided by the Employment Directive by enacting legislation de-
signed to implement the prohibitions on employment-related age, religion or belief and sex-
ual orientation discrimination (disability discrimination having been regulated prior to the 
passage of the Employment Directive). More recently, the UK extended the scope of religion 
or belief discrimination legislation to cover education, access to goods, facilities and services, 
housing, membership of associations and public functions.2 In so doing, the UK continued the 
trend of treating religion or belief broadly similarly to grounds such as sex, sexual orientation 
and ethnicity. Many European States adopted a similar approach, exceptions as of September 
2013 included Germany (which provided scant protection beyond employment in respect 

2 This occurred both in Great Britain, by means of the Equality Act 2006 and, more recently, the Equality 
Act 2010, and in Northern Ireland by the Equality Act (Sexual Orientation) Regulations (Northern Irel-
and) 2006. 

https://www.lexisnexis.com/uk/legal/results/enhdocview.do?docLinkInd=true&ersKey=23_T21281186981&format=GNBFULL&startDocNo=0&resultsUrlKey=0_T21281186988&backKey=20_T21281186989&csi=289948&docNo=6&hitNo=ORIGHIT_3
https://www.lexisnexis.com/uk/legal/results/enhdocview.do?docLinkInd=true&ersKey=23_T21281186981&format=GNBFULL&startDocNo=0&resultsUrlKey=0_T21281186988&backKey=20_T21281186989&csi=289948&docNo=6&hitNo=ORIGHIT_4
https://www.lexisnexis.com/uk/legal/results/enhdocview.do?docLinkInd=true&ersKey=23_T21281186981&format=GNBFULL&startDocNo=0&resultsUrlKey=0_T21281186988&backKey=20_T21281186989&csi=289948&docNo=6&hitNo=ORIGHIT_4
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of belief,3 Norway (which protected religion or belief more broadly than age or sexual ori-
entation) and Denmark (which protected belief and sexual orientation more broadly than 
age or disability). The 2008 proposal for a Directive extending protection on grounds of age, 
disability, religion or belief and sexual orientation beyond employment, progress on which 
has stalled as developments at Member State level have continued, similarly treats religion 
or belief as equivalent to the other protected characteristics.4

It is far from obvious, however, why so many jurisdictions treat religion and other beliefs as 
a characteristic broadly similar to characteristics such as disability, sexual orientation, sex 
and ethnicity. There are ways in which religion or belief is an obvious bed-fellow to these 
characteristics; where a woman is denied employment because she wears a head scarf which 
identifies her as Muslim, or a man is refused service because he is wearing a Kippah, the 
wrong which is done is similar to that which occurs when a person is denied employment 
or services (relevant exceptions aside) because she is Asian, or a woman, or because he has 
been diagnosed with cancer or HIV. But there are other ways in which protection from dis-
crimination on grounds of religion and (in particular) belief functions in an entirely different 
way from protection against other forms of discrimination.

Take for example a situation in which a dispute arises between individuals as to an aspect of 
religious doctrine; a Roman Catholic and a Lutheran fall out about whether Christ is present 
in, or represented by, the Eucharist or, indeed, whether the Eucharist is only and exclusively 
the actual body of Christ (the Roman Catholic doctrine of transubstantiation) or whether it is 
both the actual body of Christ and a wafer (the Lutheran doctrine of consubstantiation). The 
Roman Catholic is the employer of the Lutheran, and following a protracted dispute which 
is unresolved and which leads to a crisis in relations (both taking their religious faith very 
seriously, and being at once unwilling to accept the rationality of, or otherwise to respect, the 
other’s view and being adamant that their own view must be respected, if not agreed with), 
the Lutheran is sacked. 

On the one hand, that dismissal may not be a fair one (this will depend on considerations 
such as the behaviour of the Lutheran, the procedure followed by the Roman Catholic, the 
nature and size of the undertaking and the extent to which the continued employment of the 
Lutheran would have exposed his employer to close contact with him). What is much less 
clear, however, is whether that dismissal should even in theory be capable of triggering a 
successful discrimination claim. 

3 As distinct from religion, see generally McColgan, A., National protection beyond the two EU Anti-discri-
mination Directives, European Network of Legal Experts in the Non-Discrimination Field, European Com-
mission, 2013, Chapter 1.

4 European Commission, Proposal for a Council Directive on implementing the principle of equal treatment 
between persons irrespective of religion or belief, disability, age or sexual orientation, July 2008, Articles 
1 and 2. 
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We may well wish to protect Muslims and Jews, Lutherans and Catholics (together with those 
of other religions and no religions at all) from being discriminated against simply by reason 
of their identification (real or imaginary) with groups defined by reference to religion (or its 
absence). Reasons to accord such protection include the fact that religious or other belonging 
(or perceived belonging) are often proxies for ethnicity (as in Northern Ireland is the case 
of Catholics and Protestants, and as has been the case in Britain with Muslims, at least until 
relatively recent events cast them as a group vilified on grounds of religion as well as a proxy 
for Asian). 

Even where this is not the case, the close relationship between religion and ethnicity will 
often have the effect that disadvantages suffered by reason of that religion will have a sig-
nificant impact on ethnic sub-groups. The prevalence of Sikh men in the construction trade 
and the recognition of the impact which would be felt by that community if Sikh men were 
to find themselves unable to continue to work as builders was the reason behind the exemp-
tion granted by the Employment Act 1989 of turban wearing Sikhs from the requirement to 
wear safety helmets on construction sites. More broadly, where religious or cultural norms 
(such as dress codes or celebration of particular patterns of prayer, holy days and festivals) 
are widespread within minority communities, and where the failure to accommodate such 
practices prevents or deters participation by members of those communities in wider soci-
ety, there is a strong imperative to secure the accommodation of those practices. This is not 
to say that individuals must invariably have the right to dress as they please (or as they feel 
constrained by religious or cultural norms to dress), or that there must be a right to time off 
for religious or cultural observance, rather that there is a case for a duty of reasonable accom-
modation designed to facilitate and encourage minority participation.

The protection of religion qua religion (more so belief qua belief) gives rise to very different 
issues, however. If we are to be respected as autonomous individuals, we must be account-
able for the beliefs which we hold, espouse and act upon. And we must be prepared to bear 
the reasonable costs of those beliefs. As above, the holding and manifestation of religious and 
other beliefs attracts protection (absolute and qualified respectively) in respect of penalties 
imposed by the state, together with a limited degree of protection against penalties imposed 
by the private individuals (this as a result of the positive obligations, again of limited nature, 
imposed on states). But there is no human rights principle which requires that I be allowed 
to have my cake and eat it (this by being entitled to protection against all the consequences of 
my religious or other beliefs), any more than there is a human rights principle which entitles 
me to the job of my choice if I have exercised my right as an individual to have a tattoo on my 
face. Thus, for example, and despite some extension in recent years of the jurisprudence on 
Article 9 of the ECHR,5 if my understanding of the requirements imposed by my religion (or 
simply my world view) is that I may not (as a woman) work outside my home, or that I may 

5 See Sahin v Turkey, Application No. 44774/98, 10 November 2005 (accepting that a headscarf ban 
amounted to an Article 9 interference), Eweida and Others v UK, Application Nos. 48420/10, 59842/10, 
51671/10 and 36516/10, 27 May 2013 (accepting that a prohibition by a private employer on the 
wearing of a crucifix by an employee breached Article 9).
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not work in the same space as men, or on a Thursday, or that I must present myself publicly 
(if at all) enveloped in floor length robes and a tall hat, or in full face paint, I will likely have 
to bear the costs of those beliefs in terms of my career progression; I will find little succour 
in Article 9. And if my belief system is such that I regard myself as entitled to deference from 
individuals of particular ethnic groups, or caste categories, or from men, Article 9 will not 
avail me. 

As I attempted to make clear above, there may well be good reason to accommodate religious 
and cultural beliefs and practices to avoid exacerbating minority disadvantage. But I would 
suggest that we should take care to distinguish between this pragmatic approach and one 
which is premised on the conclusion, or assumption, that religious or other beliefs merit 
accommodation because they are religious or other beliefs. Even leaving aside the difficulties 
posed by the claims of the religious to exceptional treatment when it comes to the protection 
of others from discrimination on grounds of sexual orientation and gender in particular, the 
prohibition of discrimination on grounds of religion or belief is capable of imposing signifi-
cant burdens on private bodies as well as upon the state. Freedoms of employers and service 
providers etc.,6 (including, for example, freedom of association and expression) are limited 
and, at least where indirect discrimination is regulated or duties of reasonable accommo-
dation imposed, administrative and other costs are imposed. The question must be asked, 
accordingly, what good is being pursued which justifies the cost that anti-discrimination pro-
visions impose?

Given the atrocities perpetrated in the name of religion it is difficult to sustain an argument 
that religion itself, as distinct from freedom to hold and manifest religious views, is a public 
good. It is impossible to argue that “belief” is such a good, since “beliefs” may be banal, perni-
cious or discriminatory as they may be progressive, tolerant or life enhancing. And whereas, 
as Lucy Vickers has argued,7 “respect for religious freedom and religious equality can (…) be 
demanded as an aspect of upholding minority rights”, there is a leap between this and the 
assertion that:

[W]ithout endorsing the views themselves, respect is due to the religious views of 
others because otherwise one fails to respect the choices they have made about 
their view of the good.8 

It might equally be argued that, while appropriate as a starting point for discussion, the an-
swer to whether “respect is due to the religious views of others” is dependent entirely upon 
the content of those views, and that religious beliefs are not to be distinguished from other 
beliefs in this regard. And if, as I would argue, this is the case, the argument for protection 
against discrimination of religion (or belief) qua religion (or belief) is simply unsustainable.

6 Depending on the material scope of the legislation.

7 See, for example, Vickers, L., Religion and Belief Discrimination – the EU Law, European Commission, 2006.

8 Ibid., p. 38.
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Driving while Bahá’í:1  
A Typology of Religious Discrimination

Nazila Ghanea2

Abstract

Artin is a six-year old child. He and his 15 year old cousin Gina are being brought up single-hand-
edly by his paternal grandmother. It is not premature death, natural disaster or a life of crime 
that has led to this situation. Artin’s parents are serving prison sentences due to their religious 
beliefs. His uncle is also serving a five-year prison sentence on grounds of his religious belief (his 
aunt Fereshteh Sobhani3 died of cancer a few years ago). The fate of his parents and uncle offer 
something of a relief considering his paternal grandfather, Rahim Rahimian,4 was executed in 
1984, again on the grounds of his religious belief when his father and uncle were just 145 and 
12 years old respectively. Thanks to the Iranian authorities, his grandmother, Mrs Afagh Khos-
ravi-Zand,6 was widowed in her thirties and became the sole carer for the three and 12 year old 
grandchildren since 2011-2012, all due to “crimes” stemming from their Bahá’í beliefs.
 
1. Overview

Artin’s parents, Kamran Rahimian and Faran Hesami, received four-year prison sentences 
for teaching at the Bahá’í Institute of Higher Education (BIHE). Bahá’ís are not generally in 
the business of setting up their own universities. They only set the BIHE up because four 
years into the Islamic Revolution of 1979, and by the time its first cultural revolution, Bahá’ís 
had been systematically excluded as both students and faculty of universities throughout the 

1 A spin on the American expression “Driving While Black”, an expression of the increased likelihood of 
police stopping blacks while driving compared to whites, i.e. of engrained prejudice against a particular 
target group. 

2 Nazila Ghanea is Associate Professor of International Human Rights Law at the University of Oxford. She 
also serves as a member of the Organization for Security and Co-operation in Europe Advisory Panel on 
Freedom of Religion or Belief. 

3 Iranian women do not change their surnames on marriage. 

4 Human Rights and Democracy for Iran, “Omid, a memorial in defense of human rights in Iran: Rahim 
Rahimian”, available at http://www.iranrights.org/memorial/story/-3129/rahim-rahimian. 

5 Tavaana, “Artin’s dad [Kamran Rahimian] responds to Nourizad from prison”, 18 July 2013, available at 
https://tavaana.org/en/content/artins-dad-responds-nourizad-prison.

6 International Campaign for Human Rights in Iran, “Imprisoned Baha’is refused early release unless they 
repent”, 10 September 2014, available at http://www.iranhumanrights.org/2014/09/imprisoned-bahais.

http://www.iranrights.org/memorial/story/-3129/rahim-rahimian
https://tavaana.org/en/content/artins-dad-responds-nourizad-prison
http://www.iranhumanrights.org/2014/09/imprisoned-bahais/
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country, whether publically funded or private. This followed the execution, imprisonment, 
torture and economic devastation sharply targeting hundreds of Bahá’ís in Iran purely on 
grounds of their religious belief, with the simple option of “convert to escape death”7 ex-
tended by state agents.8 They were also purged and terminated from the whole Iranian civil 
service, forcing thousands of Bahá’ís into the private sector, though even there they were 
not left in peace.9 By a stroke of creativity, the Bahá’í community in Iran decided to set up 
its own self-help university, with an ingenious collaboration between the dismissed Bahá’í 
faculty and the dismissed students. That university remains active today, but has paid a high 
price.10 In addition to prison sentences against dozens of its academics and administrators, 
the threats against its students, the meagre BIHE facilities have been repeatedly raided and 
threatened, through numerous efforts over decades to close it down. Instead of bowing out, 
its collaborators have multiplied and spread, reducing in-person classes to remotely coordi-
nated online seminars, and with reinforcement by a global faculty.11

The intergenerational discrimination suffered by families such as that of the Rahimians, has 
led the UN Special Rapporteur on freedom of religion or belief to describe the situation of 
the Bahá’ís today as “one of the most obvious cases of state persecution in the world today” 
in the unrelenting “cradle-to-grave” attacks they are forced to endure.12 This describes the 

7 See Afshari, R., “The discourse and practice of human rights violations of Iranian Baha’is in the Islamic 
Republic of Iran”, in Brookshaw, D. P. and Fazel, S. B., (eds.), The Baha’is of Iran: Socio-Historical Studies, 
Routledge, 2008, pp. 232–277.

8 As Buck explains “[I]n the years immediately following the 1979 revolution, clerics ordered the arbitrary 
arrest of Bahá’ís and the torture and execution of over two hundred of them (particularly members of 
Bahá’í administrative bodies, often with demands that their families pay for the bullets used to kill them). 
Other actions taken against Bahá’ís include confiscation of property, seizure of bank assets, expulsion 
from schools and universities, denial of employment, cancellation of pensions (with demands that the 
government be reimbursed for past pension payments), desecration and destruction of Bahá’í cemeteries 
and holy places, criminalizing Bahá’í activities and thus forcing the dissolution of Bahá’í administration, 
and pronouncing Bahá’í marriages as illegal acts of prostitution. In addition, there were relentless pro-
paganda campaigns aimed at inflaming anti-Bahá’í passions to instigate mob violence and crimes against 
Bahá’ís. There are many documented instances of this state instigated incitement to violence.” Buck, C., 
“Islam and Minorities: The Case of the Bahá’ís”, Studies in Contemporary Islam, Vol. 5.1–2, 2003, p. 93.

9 For numerous examples of the terminating of business licences, firebombing of businesses and threats 
against private Baha’i businesses see: Baha’i International Community, The Baha’i Question: Cultural Cle-
ansing in Iran, September 2008, especially pp. 35–37, available at: http://news.bahai.org/documentlib-
rary/TheBahaiQuestion.pdf. 

10 Small Media, Knowledge as Resistance: The Baha’i Institute for Higher Education, February 2013, available 
at: http://smallmedia.org.uk/knowledge.pdf. Also see: Affolter, F. W., “Resisting Educational Exclusion: 
The Baha’i Institute of Higher Education in Iran”, Diaspora, Indigenous, and Minority Education: Studies of 
Migration, Integration, Equity, and Cultural Survival, Vol. 1.1, 2007.

11 Ibid., Small Media, pp. 25–34. 

12 Bahá’í International Community, “UN Special Rapporteur on freedom of religion or belief discusses new 
report on violence against the Baha’is in Iran”, (quoting Heiner Bielefeldt’s statement at a UN side meet-
ing on 6 March 2013 in Geneva), 14 March 2013, available at  http://news.bahai.org/story/945.

http://news.bahai.org/documentlibrary/TheBahaiQuestion.pdf
http://news.bahai.org/documentlibrary/TheBahaiQuestion.pdf
http://smallmedia.org.uk/knowledge.pdf
file:///C:\Users\charlotte\Desktop\Ibid
http://news.bahai.org/story/945
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multipronged, state-led and state-orchestrated discrimination unleashed against the largest 
non-Muslim religious community in Iran. Bahá’ís are not geographically affiliated to particu-
lar regions in Iran, they are from diverse ethnic backgrounds and there is no kin-state rela-
tionship as there are no Bahá’í states. Bahá’ís are not originally migrants from another state 
of origin, they do not wear distinctive dress that makes them stand out, do not reject their 
Muslim or other compatriots and they do not even insist on formal state recognition, but 
they do seek respect of their human rights in line with their compatriots. The history of their 
Faith13 reaches back just 171 years and was founded in Iran. 

2. The Inadequacy of Studies of the “Massively Violating”

Before turning to sketching a typology of the discrimination against the Bahá’ís in Iran, it is 
worth noting the acute asymmetry in the academic study of discrimination on the basis of 
religion or belief (henceforth “religious discrimination”). This asymmetry flows from the 
fact that states that have the most egregious violations prove the least academically satisfy-
ing to study. Such states do not have the ground breaking national (and rarely even, region-
al) cases, they do not produce the new legal developments that academics like to delve into, 
they do not allow individual petition and therefore do not even lead to individual commu-
nications at the UN. Detailed academic field research of these egregious violations of free-
dom of religion or belief are generally not funded, primarily because they are not feasible 
due to the serious risks that arise. In the academic literature on religious discrimination, 
egregious state violators of human rights only produce a faint hint of the vast gap between 
the normative human rights ambition and their reality on the ground. It is for this reason 
that the academic literature on religious discrimination clusters around what, in the global 
scale of things, we might term the “moderately violating” or “marginally violating” states. 
As a consequence, many academics consider the academic literature of the “massively vi-
olating” states as being somewhat crude and academically simplistic, primarily because it 
cannot build on a rich body of literature. They then dismiss it as being “advocacy” rather 
than “real” academic work. Legal scholars can be particularly dismissive because they do 
not find it academically satisfying and nuanced enough. The ironic consequence is that 
there will always be much more academic interest in, and scholarship on, the “moderately” 
and “marginally” violating rather than the “massively” violating. As a consequence, there is 
a dearth of academic studies addressing the discrimination against the Bahá’ís in Iran. At 
least in political science, there may be some appetite for such work within a historic prism, 
the highlighting of the political forces and characters, or framed within a comparative ap-
proach highlighting the democratic deficit. In the article below, an attempt will be made 
to situate the religious discrimination against the Bahá’ís in Iran within the broader aca-
demic literature, even though it proves something of an uncomfortable fit. For the reasons 
explained, although there will be some reference to the legal literature, most recourse will 
be to political science literature.

13 That is, along with its “twin revelation”, the Bábí Faith. 
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Another reason that the academic interest in the case of the Bahá’ís in Iran is limited, even 
in the political science literature, is that Bahá’ís have not responded violently to their per-
secution. Their treatment has not led to the emergence of separatist claims (the literature 
claims that “separatist minorities are likely to suffer from higher levels of repression and 
discrimination”)14 or has resulted in radicalism, or terrorism.15 This too makes it a less inter-
esting topic of academic study. Furthermore, there was a long standing reluctance by Iranian 
Studies and Middle Eastern Studies to focus on human rights matters until there was a shift 
in attitude triggered by the Arab Spring. Iranian Studies did not seriously entertain the study 
of Bahá’ís as a mainstream topic until recently.16 Legal research interest is also hampered by 
the lack of comprehensive and easy access to court documents in the Middle East and the 
additional language barrier.

3. Sketching a Typology

Let’s now turn to the features of the Bahá’í case, in a typology we may draw out of discrimi-
nation in general and religious discrimination in particular. Clearly discrimination “can take 
many forms and vary in intensity.”17 One way of defining “religious discrimination” is to refer 
to “state restrictions on religious practices and limitations on freedom of religion or belief”18 
on the one hand, and social hostilities on the other. Another two-pronged definition is, on the 
one hand, discrimination against a person/persons on grounds of religion or belief; and, on 
the other, describing discrimination that (allegedly)19 stems from particular religious or be-
lief positions but with regard to others. The parallels for the latter in racial or gender discrim-
ination would describe ideas of racial and male superiority and the discrimination that may 
flow from this. Since race and gender do not constitute “comprehensive worldviews” in the 
same way as religion, and since they are not “partnered” to the state in such distinct ways as 
official state-religion relationships, race and gender do not have the same potential coercive 
risks to discriminate as broadly as religious discrimination. Even in the case of patriarchy, 

14 Fox, J., James, P. and Li, Y., “State Religion and Discrimination Against Ethnic Minorities”, Nationalism and 
Ethnic Politics, Vol. 15.2, 2009, p. 195.

15 See, for example: Guiora, A., Freedom from Religion: Rights and National Security, Second Edition, Oxford 
University Press, 2013. 

16 “Intellectual Othering and the Baha’i Question in Iran” was the first international mainstream academic 
conference dedicated exclusively to the question of the Bahá’ís. It was held at the University of Toronto by 
The Toronto Initiative for Iranian Studies in cooperation with The Foundation for Iranian Studies in July 
2011, details online, available at: http://iranianstudies.ca/bahai/_img/ConferenceProgram-Intellectua-
lOthering-30Jun32011.pdf.

17 See above, note 14, p. 194.

18 Tol and Akbaba state that “[It] involves a form of limitation on religious freedom that is unique to some 
but not all religions within a state.” Tol, G. and Akbaba, Y., “Minorities on ‘Civilizational’ Fault Lines: An 
Assessment of Religious Discrimination”, Politics, Religion & Ideology, Vol. 15.1, 2014, p. 165.

19 It is not the aim of this article to examine which laws are in line with religious legislation and which are 
not, whose interpretation is valid and whose is not. 

http://iranianstudies.ca/bahai/_img/ConferenceProgram-IntellectualOthering-30Jun32011.pdf
http://iranianstudies.ca/bahai/_img/ConferenceProgram-IntellectualOthering-30Jun32011.pdf
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the scope of the resulting discrimination – though overlapping – is comparatively narrower.20 
Sometimes the patriarchal regime itself is imposed either through state or community norms 
in the name of religion.21 However, it is: 

[C]lear from the lack of homogeneity among religions, as well as within them, that 
some of the patriarchal religious norms, defended on religious freedom grounds, are 
not agreed upon by the different faiths or even by the various branches within each.22 

“Religious discrimination” can therefore describe both the targets of discrimination and the 
rationale given for discrimination against others, for example through coercive religious reg-
ulations, imposition of laws, and restrictions imposed on others on grounds of the perpe-
trator’s religion or belief. It targets both those who are discriminated due to their (actual or 
perceived) religion or belief affiliation and those who become victims of discrimination due 
to the coerced religious positions of the perpetrator. The UN Declaration on the Elimination 
of All Forms of Intolerance and of Discrimination Based on Religion or Belief defines the lat-
ter – “intolerance and discrimination based on religion or belief” – as:

[A]ny distinction, exclusion, restriction or preference based on religion or belief 
and having as its purpose or as its effect nullification or impairment of the recog-
nition, enjoyment or exercise of human rights and fundamental freedoms on an 
equal basis.23

Discrimination that flows from the perpetrator’s religion or belief is usually referred to as 
“discrimination or violence in the name of religion”24 in order to clearly distinguish it from 

20 Practices fuelled by patriarchy and defended in the name of culture including the following outlined 
and Raday: “a preference for sons, leading to female infanticide; female genital mutilation (FGM); sale 
of daughters in marriage, including giving them in forced marriage as child brides; paying to acquire 
husbands for daughters through the dowry system; patriarchal marriage arrangements, allowing the 
husband control over land, finances, freedom of movement; husband’s right to obedience and power to 
discipline or commit acts of violence against his wife, including marital rape; family honor killings by 
the shamed father or brothers of a girl who has been sexually violated, whether with consent or by rape; 
witch-hunting; compulsory restrictive dress codes; customary division of food, which produces female 
malnutrition; and restriction of women to the roles of housewives or mothers, without a balanced view 
of women as autonomous and productive members of civil society.” Frances Raday, F., “Culture, Religion, 
and Gender”, International Journal of Constitutional Law, Vol. 1, 2003, p. 670.

21 Ibid., p. 672.

22 Ibid., p. 675. 

23 Declaration on the Elimination of All Forms of Intolerance and of Discrimination Based on Religion or 
Belief, UN Doc. A/RES/36/55, 25 November 1981, Article 2(2).

24 Special Rapporteur Jahangir refers to this as “discrimination and violence in the name of religion or belief 
(i.e. based on or arrogated to religious tenets of the perpetrator)”. Human Rights Council, Report of the 
Special Rapporteur on freedom of religion or belief: Asma Jahangir, UN Doc. A/HRC/13/40, 21 December 
2009, p. 1.
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discrimination based on the religion or belief of the victim. The two strands can, of course, 
overlap in cases where the perpetrator’s religion or belief is used to allegedly justify viola-
tions against targeted subjects due to their religion or belief affiliation. This is the case in 
relation to the Bahá’ís in Iran. The discrimination is targeted against them on grounds of the 
religion of the Bahá’í victims. The discrimination is also perpetuated in the name of the state 
religion and takes place in a state that subjects many to discrimination and violence, violating 
numerous rights. Freedom of opinion and expression, freedom of assembly and association, 
the right to life, the prohibition of torture, minority rights and participation in public life are 
just a few of the rights violated.25 Tamadonfar suggests that:

In Iran, this effort [the Islamisation of the law] is so pervasive that the gov-
ernment has taken the position that only the laws that it enacts in codified or 
statutory forms constitute binding statements of the principles of Islamic law in 
its territory.26 

In addition to the human rights violations affecting many in the name of the state religion, 
Bahá’ís face additional restrictions in relation to these already restricted rights, again as al-
legedly required by the state religion. 

4. The Scope of Religious Discrimination

A simplistic correlation is sometimes drawn between religious discrimination and infringe-
ments to freedom of religion or belief. This is because freedom of religion or belief appears 
as the most obviously related right. However, just as in the case of gender and racial discrim-
ination, the range of rights that may be violated on grounds of religion or belief also go far 
beyond that single right. Religious discrimination can, of course, result in a whole host of 
human rights violations – including the right to life, the prohibition of torture, equality be-
fore the law – and a number of other rights, economic, social and cultural as well as civil and 
political. The scope of the discrimination against the Bahá’ís in Iran is quite staggering. Not 
only was the persecution government instigated, but it has been perpetuated and has deep-
ened over 36 years, permeating laws and policies: constitutional, educational, civil service, 
employment, administrative law, family law, inheritance, labour market, military, criminal 
law, burial, health law, press law, prison law, intelligence and the judiciary, etc.27 The extent 
and embeddedness of the discrimination is reminiscent of Reisman’s observation in relation 
to another context, warning that a “type of acculturation” can result from “the cascade of 

25 Bahá’í International Community, Violence with Impunity: Acts of aggression against Iran’s Bahá’í com-
munity, March 2013, available at: https://www.bic.org/sites/default/files/pdf/Violence-with-Impu-
nity_130220-32%20Final.pdf.

26 Tamadonfar, M., “Islam, Law, and Political Control in Contemporary Iran”, Journal for the Scientific Study of 
Religion, Vol. 40.2, 2001, p. 208.

27 Ghanea, N., Human Rights, the UN and the Bahá’ís in Iran, Kluwer Law/Martinus Nijhoff and George Ro-
nald, 2002. 

https://www.bic.org/sites/default/files/pdf/Violence-with-Impunity_130220-32%20Final.pdf
https://www.bic.org/sites/default/files/pdf/Violence-with-Impunity_130220-32%20Final.pdf


The Equal Rights Review, Vol. Fourteen (2015)

59

atrocities”.28 Future studies should examine the implications in greater detail. Such studies 
should also calculate the number of civil servants, intelligence personal, cyber hackers/at-
tackers, etc. paid for by the national purse in Iran, committed exclusively to attacking and de-
stroying the Bahá’ís. An estimation of the resources dedicated to this activity over the past 36 
years would no doubt be astounding. Even taking both prongs of the definition of “religious 
discrimination”, the term is rarely used to describe such a broad range of violations, over so 
many decades, which is why the term “religious repression” or “religious persecution” may 
be more apt.29 

5. State Religious Exclusivity

The literature strongly concurs with regard to the far greater risks of discrimination in cases 
of a strong state-religion relationship. Fox, James and Li refer to this as “state religious exclu-
sivity” or SRE, defined as “state support for a single religion to the exclusion of all others”.30 
They observe that:

[R]eligiously exclusive states base at least part of their regime in unpluralis-
tic concepts, thereby increasing the likelihood that they will reject pluralism 
in other contexts. Endorsing one religion usually entails supporting it in some 
exclusive manner and correlates highly with religious discrimination. Thus, to 
the extent that a state separates itself from religion, it should engage in less 
discrimination.31 

28 Reisman, W. M., “Legal Responses to Genocide and Other Massive Violations of Human Rights”, Law and 
Contemporary Problems, Vol. 59.4, 1966, p. 78.

29 On the inconsistency of the terms being used to describe the gravity of violations, even when only accessing 
expert regional and UN human rights bodies, the Geneva Academy observes: “Having examined the practice 
of a range of expert human rights bodies, what conclusions can be drawn? First of all, they do not use a 
uniform terminology. ‘Gross’, ‘flagrant’, ‘grave’, ‘serious’, and other qualifiers (‘egregious’, ‘massive’) are of-
ten used interchangeably and sometimes cumulatively. (…) International bodies sometimes draw on other 
bodies of law (such as [international humanitarian law]) to strengthen legal claims that a given violation of 
human rights is ‘severe’ or ‘grave’. (…) The analysis undertaken for this report suggests that expert human 
rights bodies apply several criteria when they distinguish ‘serious’ violations, though their use is often imp-
licit and no set of criteria has been formally agreed. ‘Serious’ violations are determined by:

  – The character of the right.
  – The magnitude of the violation.
  – The type of victim (vulnerability).
 The impact of the violation.”

 Geneva Academy of International Humanitarian Law and Human Rights, Academy Briefing No. 6, What 
amounts to ‘a serious violation of international human rights law’? An analysis of practice and expert opi-
nion for the purpose of the 2013 Arms Trade Treaty, August 2014, p. 34.

30 See above, note 14, p. 190.

31 Ibid., p. 191.
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They recognise the religious exclusivity of Saudi Arabia and Iran as “extreme”, noting in the 
case of Iran that it “supports a single version of Islam but tolerates some, but not all, other re-
ligions, which are given a second-class status”,32 and that this discrimination and repression 
also restricts Iran’s:

Shi’i Azerbaijani minority as well as several Sunni Muslim minorities. Pakistan, a 
Sunni Muslim state, restricts the Baluchi, Mohajir, Pashtun, and Sindhi minorities 
– all of whom are also Sunni Muslims. (…) [B]oth of these states restrict some reli-
gious minorities such as the Christians and Bahai in Iran and Ahmadis in Pakistan 
to a greater extent than non-religiously distinct minorities.33

Ghanem focuses on ethnic minorities. He critiques scholars who have failed to adequately 
factor in regime type when examining discrimination against minorities, stating that this has 
a distorting effect. He elaborates the “ethnocracy” or “ethnocratic regime” which employs 
“democratic procedures while ensuring the hegemony of a particular portion of the popula-
tion”.34 In such a regime, minority groups cannot enjoy equality and have “limited participa-
tion in the nation’s politics, society, economy, and media”.35 According to Ghanem:

The guiding principles of an ethnocratic state guarantee the dominance of the 
majority and marginality of the minority, as follows:

• A dominant ethnic group takes control of the machinery of state.
• Ethnicity (and/or religion), rather than citizenship, becomes key to the distri-

bution of resources and power, undermining the ‘demos.’
• There is a gradual ethnicization of politics, which is organized by ethnic classes.
• The result is repeated instability.

The ethnocratic logic provides the analytical basis for understanding societies in 
which the political regime gives sweeping preference to one group over others.36

The ethnocratic regime is:

[F]ounded on the presumed superiority of the dominant group, is not interested 
in integrating the minority into the larger society. Rather, its aim is to maintain 
the distinctness of the ruling group and to impose on the (immigrant or native) 

32 Ibid., p. 190.

33 Ibid., pp. 205–206.

34 Ghanem, A., “Understanding Ethnic Minority Demands: A New Typology”, Nationalism & Ethnic Politics, 
Vol. 18.3, 2012, p. 362.

35 Ibid., p. 365.

36 Ibid., p. 365.
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minority inherent rules of discrimination and segregation that anchor favoritism 
for the hegemonic group.37

In order to camouflage their quest for superiority and to perpetuate control, such govern-
ments often resort to fear mongering against particular target groups in order to perpetuate 
the longevity of their rule. 

6. Creative Scapegoating

The track record of the Islamic Republic of Iran, of politicising and arming the public with 
numerous justifications for scapegoating minorities, is not unique to the Bahá’ís, though it 
is very pronounced with regard to them. Regarding Jews in Iran, Shahvar emphasises that:

[I]n spite of its repeated public announcements in differentiating between ‘Jews’ 
and ‘Judaism’ (the religious dimension), on the one hand, and ‘Zionism’ and ‘Isra-
el’ (the political dimension) on the other, the Islamic regime in Iran not only fails 
to make such a differentiation, but actually often identifies the two as one.38

Jaspar notes the ideological utility of collapsing anti-Semitism and anti-Zionism:

[T]he maintenance of Khomeini’s overt anti-Semitic and anti-Zionist ideology 
may constitute a means of safeguarding the continuity principle amid important 
social and political change in Iran. (…) [T]he ‘Jewish threat’ to continuity is active-
ly accentuated by the regime.39 

In the Bahá’í case, too, the government has sought to fuse theology and politics with accu-
sations of promiscuity, espionage and threat,40 to concoct a wide base for mobilising Bahá’í 

37 Ibid., p. 366.

38 Shahvar, S., “The Islamic regime in Iran and its attitude towards the Jews: The religious and political di-
mensions”, Immigrants and Minorities, Vol. 27.1, 2009, p. 82. This intended obfuscation of the historical, 
theological and political falls on fertile soil as “the existing anti-Semitic feelings among the Shi`i popula-
tion are based not only on religious grounds (regarding Jews as infidels, impure and enemies of Islam and 
his Prophet), but also on political and economic grounds (as collaborators with the Shah and in control of 
the economy). These anti-Jewish sentiments can also be discerned on the very same grounds at the exter-
nal level: Jews were the agents and ‘fifth-columnists’ of Israel, Zionism and the West; in control of world’s 
economy and media; and oppressor of other Muslims (Palestinians and Lebanese). Jews under the Islamic 
regime in Iran (or under similar regimes throughout the Muslim world) are, therefore, damned. The most 
they can expect is to be tolerated as ‘second rate citizens’, and as ‘Zionist Jews’ they are viewed as ‘the 
enemy of both the state and the people’”, Shahvar, p. 105. “Elsewhere Khamenei even suggested that the 
Zionists closely collaborated with no less than Nazi Germany, adding that the ‘exaggerated numbers’ of 
Holocaust victims were fabricated to solicit world sympathy for the Jews,” Shahvar, p. 97.

39 Jaspal, R., “Anti-Semitism and anti-Zionism in Iran”, Israel Affairs, Vol. 19.2, 2013, p. 252.

40 See above, note 27. 

http://solo.bodleian.ox.ac.uk/primo_library/libweb/action/display.do?frbrVersion=8&tabs=detailsTab&ct=display&fn=search&doc=TN_scopus2-s2.0-67650341233&indx=1&recIds=TN_scopus2-s2.0-67650341233&recIdxs=0&elementId=0&renderMode=poppedOut&displayMode=full&frbrVersion=8&dscnt=0&scp.scps=scope%3A%28ELD%29%2Cprimo_central_multiple_fe&frbg=&tab=remote&dstmp=1420582612457&srt=rank&mode=Basic&&dum=true&tb=t&vl(353692470UI0)=any&vl(1UIStartWith0)=contains&vl(304942530UI1)=all_items&vl(freeText0)=%20The%20Islamic%20Regime%20in%20Iran%20and%20Its%20Attitude%20towards%20the%20Jews%3A%20The%20Religious%20and%20Political%20Dimensions&vid=OXVU1
http://solo.bodleian.ox.ac.uk/primo_library/libweb/action/display.do?frbrVersion=8&tabs=detailsTab&ct=display&fn=search&doc=TN_scopus2-s2.0-67650341233&indx=1&recIds=TN_scopus2-s2.0-67650341233&recIdxs=0&elementId=0&renderMode=poppedOut&displayMode=full&frbrVersion=8&dscnt=0&scp.scps=scope%3A%28ELD%29%2Cprimo_central_multiple_fe&frbg=&tab=remote&dstmp=1420582612457&srt=rank&mode=Basic&&dum=true&tb=t&vl(353692470UI0)=any&vl(1UIStartWith0)=contains&vl(304942530UI1)=all_items&vl(freeText0)=%20The%20Islamic%20Regime%20in%20Iran%20and%20Its%20Attitude%20towards%20the%20Jews%3A%20The%20Religious%20and%20Political%20Dimensions&vid=OXVU1
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hatred.41 The shifting discourse42 around this opportunistic obfuscation, is the very reason 
why much of the scholarship on different types of discrimination utilises discourse-analyt-
ical approaches to examine ideologies and social practices. As the case of Iran’s painting of 
the Bahá’ís illustrates, it is through discourse that “discriminatory exclusionary practices 
are prepared, promulgated and legitimised”.43 Discourse analysts “relate the discriminatory 
linguistic features to the social, political and historical contexts of the analysed ‘discursive 
events’”.44 Counter-actions or responses to discrimination also make use of discourse to “crit-
icise, delegitimise, and argue against”45 such discriminatory positions and practices. 

The fact that major international events impact the treatment of minorities is well recog-
nised in the literature. For example, Sheridan and Gillett note that:

[S]ignificant world events do impact on racial and religious prejudice and on dis-
criminatory actions, and that in the current work, religion was more important 
than ethnicity in indicating which groups were most likely to experience racism 
and discrimination post-September 11. Major world events that occur in one coun-
try have implications for social groups living in another country. (…) The attacks 
carried out on September 11, 2001 by al-Qaeda, a radical Islamic organization, 
activated discrimination against other members of the Islamic faith. These results 
highlight links between world events and intergroup relations, and suggest that 
norm violators should be aware that the harm they inflict upon other groups can 
impact members of groups perceived to share their values, even in geographically 
distant places.46 

The situation of Bahá’ís, Jews and Christians in Iran raises a more dominant concern with 
the fabrication or exaggeration of associations with international “events”. In the case of the 
Bahá’ís, the most persistent alleged linkage is with Israel,47 so much so that Iran expert Nikki 

41 Bahá’í International Community, Inciting Hatred: Iran’s Campaign to Demonize Bahá’ís, October 2011, ava-
ilable at: https://www.bic.org/sites/default/files/pdf/inciting-hatred-book_0.pdf.

42 See above, note 27. 

43 Reisigi, M. and Wodak, R., Discourse and Discrimination: Rhetorics of Racism and Antisemitism, Routledge, 
2001, p. 1. 

44 Ibid., p. 1.

45 Ibid., p. 2.

46 Sheridan, L. P. and Gillett, R., “Major world events and discrimination”, Asian Journal of Social Psychology, 
Vol. 8.2, 2005, p. 196.

47 The Founder of the Bahá’í Faith, Bahá’u’lláh, suffered his fourth exile to the prison city of Acre/Acca in 
1868 and passed away there in 1892. Acca, which was a penal colony of the Ottoman Empire, later situa-
ted in Palestine. This city found itself within the boundaries of the State of Israel in 1948. Considering 
its significance as the place of the passing of the Founder, in due course the administrative centre of the 
Bahá’í community – the Bahá’í World Centre – built up in the nearby city of Haifa. 

https://www.bic.org/sites/default/files/pdf/inciting-hatred-book_0.pdf
http://solo.bodleian.ox.ac.uk/primo_library/libweb/action/display.do?frbrVersion=6&tabs=detailsTab&ct=display&fn=search&doc=TN_scopus2-s2.0-23744439196&indx=1&recIds=TN_scopus2-s2.0-23744439196&recIdxs=0&elementId=0&renderMode=poppedOut&displayMode=full&frbrVersion=6&dscnt=0&scp.scps=scope%3A%28ELD%29%2Cprimo_central_multiple_fe&frbg=&tab=remote&dstmp=1420582941434&srt=rank&mode=Basic&&dum=true&tb=t&vl(353692470UI0)=any&vl(1UIStartWith0)=contains&vl(304942530UI1)=all_items&vl(freeText0)=major%20world%20events%20and%20discrimination&vid=OXVU1
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Keddie noted that more Bahá’ís than Jews in Iran have been accused of being Zionists.48 Of 
course both claims are spread without any evidence and are purely intended to whip up ha-
tred, but this nevertheless underscores the depths of the desire to endanger Bahá’ís. 

7. Non-recognition and Discrimination

The mere fact that discrimination results from a strong state-religion relationship or SRE does 
not necessarily imply that all discrimination is state-led, state-orchestrated and state-main-
tained in the same way that occurs in the case of the Bahá’ís in Iran. Gurr uses the term 
“group discrimination” to distinguish the discrimination imposed on minorities “as a matter 
of public policy”.49 Fox, James and Li emphasise the type of discrimination that is “the result 
of intentional behaviour”,50 in our case it comes with a documented, sustained, and high level 
of state intentionality behind it. 

Christians, Jews and Zoroastrians are singled out in the Constitution of the Islamic Republic 
of Iran as the only recognised religious minorities.51 This follows the Islamic terminology’s 
distinction between the abode of peace (Dar al-Islam or Dar al-sulh) and the abode of war 
(Dar al-harb), and the Qur’anic status offered to protected minorities who are “People of the 
Book” (Ahl al-Dhimmah) due to their mention in the Qur’an. The Bahá’ís, though constituting 
the largest non-Muslim religious minority community in Iran,52 are not “People of the Book” 
(i.e. recognised in the Qur’an) as their religion post-dates Islam by some 1,200 years. Shahvar 
describes that the:
 

[E]ssence of this [Ahl al-Dhimmah] approach is the possibility of living and sub-
sisting under the patronage of the Islamic regime, albeit subject to discrimination 
as compared to the Muslim population.53

48 Keddie, N. R., “Islamic Revivalism Past and Present, with emphasis on Iran”, in Rosen, B. M., (eds.) Iran Sin-
ce the Revolution, Internal Dynamics, Regional Conflict, and the Superpowers, Columbia University Press, 
1985, p. 152 quoted in Ghanea, N., “Ethnic and Religious Groups in the Islamic Republic of Iran”, produced 
for the UN Working Group on Minorities Session 9, UN Doc. E/CN.4/Sub.2/AC.5/2003/WP.8, 5 May 2003, 
p.13, available at: http://www.ohchr.org/EN/Issues/Minorities/Pages/9WGMinorities.aspx. 

49 Gurr, T. R., Peoples versus States: Minorities at Risk in the New Century, United States Institute of Peace 
Press, 2000, p. 106. 

50 See above, note 14, p. 193.

51 Constitution of the Islamic Republic of Iran, 1979 amended 1989, Article 13, available at: http://www.
wipo.int/wipolex/en/details.jsp?id=7697.

52 Ghanea, N. and Hass, B., “Seeking justice and an end to neglect: Iran’s minorities today”, Minority Rights 
Group International, 2011, available at: http://www.minorityrights.org/download.php@id=939.

53 See above, note 38, p. 86.

http://www.ohchr.org/EN/Issues/Minorities/Pages/9WGMinorities.aspx
http://www.wipo.int/wipolex/en/details.jsp?id=7697
http://www.wipo.int/wipolex/en/details.jsp?id=7697
http://www.minorityrights.org/download.php@id=939
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The controlled, concessionary, second-class status54 is described by the Iranian authorities 
as a privilege. The discriminatory treatment against the three “Recognised Religious Minori-
ties”55 has led to thousands of them leaving the country56 and a regular obligation for the five 
parliamentary representatives of the Iranian Majlis being “wheeled out” to swear their su-
perlative gratitude to the Iranian Government for their treatment.57 In this regard it is worth 
drawing from the study of Tol and Akbaba. They examine whether civilisational ethnoreli-
gious minorities are discriminated against more compared to non-civilisational minorities. 
As they explain:

Since our focus is on how Western and Islamic civilizations treat ethnoreligious 
minorities, we recoded the civilizational identity of the majority group as West-
ern, Islamic or Non-Western/Non-Islamic (i.e. other).58

They find that Islamic civilisations “discriminate more against non-civilizational minorities 
than against civilizational ones”59 and identify the heightened sense of threat as one of the 
reasons for this.60 They give the following illustrations of the distinction:

An example of a civilizational ethnoreligious minority, i.e. an ethnoreligious mi-
nority that belongs to a different civilization than the majority, would be Turks in 
Germany. An example of a non-civilizational ethnoreligious minority, i.e. an eth-
noreligious minority that belongs to the same civilization as the majority, would 
be Baha’is in Iran.61

Though incorrectly including Bahá’ís as amongst the category of “Muslims who do not belong 
to the sect of the majority”62 nevertheless their observations are pertinent:

54 See above, note 52.

55 See Sanasarian, E., Religious Minorities in Iran, Cambridge University Press, 2000. 

56 For example, Shahvar notes that “[A]ll those limitations, restrictions and discrimination brought the 
majority of the Jewish community in Iran, estimated before the 1978–89 Revolution at between 80 to 
100,000 to emigrate, leaving behind only some 25 to 30,000, still considered to be the biggest Jewish 
community in the entire Muslim world”. See above, note 38, p. 90.

57 “As to those Jews who stayed behind, they had to adjust to their inferior status, concentrate more on their 
own personal and community affairs, and to show, from time to time, their ‘solidarity’ and ‘loyalty’ to the 
clerical regime.” Ibid and note 52.

58 Tol, G. and Akbaba, Y., “Minorities on ‘Civilizational’ Fault Lines: An Assessment of Religious Discrimina-
tion”, Politics, Religion & Ideology, Vol. 15.1, 2014, p. 170. 

59 Ibid., p. 177.

60 Ibid., They define an ‘ethnoreligious minority’, p. 175 as one “when at least 80 per cent of that group’s 
members are of different religious denominations than that of the dominant ethnic group”, p. 168.

61 Ibid., p. 162, footnote 2.

62 Ibid., p. 175.
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Islamic civilizations discriminate against non-civilizational minorities more than 
civilizational ones. This is an interesting finding that contrasts with Huntington’s 
predictions. Could some of the non-civilizational minorities constitute a threat for 
Islamic civilizations? Muslims who do not belong to the sect of the majority may 
be perceived as especially threatening or offensive, thus justifying even higher 
levels of discrimination. For instance, ethnoreligious minorities such as Ahmadis 
in Pakistan and Baha’is in Iran are both non-civilizational minorities in Islamic 
states and they all face very high levels of systematic religious discrimination with 
religious discrimination (…) The Qur’an recognizes Judaism and Christianity as 
dhimmis, or ‘people of the book’. It considers them earlier and imperfect forms 
of Islam itself and views them as containing a genuine if distorted divine reve-
lation. Therefore, in the early years of Islam, Christian and Jewish communities 
were allowed the tolerance of the Islamic state. They were allowed to practice 
their religions and enjoy a measure of communal autonomy. However, Islam has 
had great difficulty in accommodating monotheistic religions that emerged from 
within the Muslim community after the advent of Islam. Heterodox Muslims, such 
as the Baha’is and Ahmadis, are considered by some orthodox Muslims to be he-
retical offshoots of Islam and are often subject to severe restrictions. Their follow-
ers cannot be dismissed ‘either as benighted heathens, like the polytheists of Asia 
and the animists of Africa, nor as outdated precursors, like the Jews and Chris-
tians, and their very existence presents a challenge to the Islamic doctrine of the 
perfection and finality of Muhammad’s revelation’. In an interview in 1979, Aya-
tollah Khomeini was asked about the position of religious minorities in a future 
Islamic republic. He said that their rights would be respected and that the new 
republic would guarantee their protection and freedom. When asked specifically 
about the Baha’is, he asserted that they were harmful and would not be accept-
ed. Both in the official rhetoric and public opinion in Iran, Baha’is are portrayed 
as apostasy from Islam and are subject to severe discrimination. The decision of 
an Iranian court illustrates the point. In 1993, a court in Iran found two Baha’is 
guilty of holding meetings in their homes, and engaging in other Baha’i activities. 
The court quoted Ayatollah Khomeini’s pronouncement that ‘the privileges of the 
people of Dhimmi [protected infidels] do not apply to the Baha’is’.63

Whilst non-recognition itself raises discrimination concerns,64 in the case of the Bahá’ís the 
documentation by the state, delineating the intent to destroy the Bahá’ís, far overshadows 
it. There are hundreds of documents confirming dismissals of Bahá’ís from civil service jobs, 
rejections of pensions, demands to repay pensions paid over decades, confiscation of prop-
erties, rejection of business licences, refusal of university entrance, even threats to life purely 
and simply due to Bahá’í belief. Two further documents, however, stand out for laying out 

63 See above, note 58, pp. 175–176.

64 On questions of recognition, state religion and discrimination see: Human Rights Council, Report of the Spe-
cial Rapporteur on freedom of religion or belief, Heiner Bielefeldt, UN Doc., A/HRC/19/6022, December 2011.
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the comprehensive and disquieting approach of the Iranian government to the Bahá’ís. The 
first is the 1991 Secret Memorandum that was leaked to the UN by the UN Special Rappor-
teur on the human rights situation in the Islamic Republic of Iran in 1993. Signed by the 
Supreme Leader of the Islamic Republic of Iran Ayatollah Khamenei and entitled “the Baha’i 
question”, the Revolutionary Cultural Council sets out the policy objective of destroying the 
roots of the Bahá’ís both inside and outside the country, to block their progress and diminish 
their influence whether through denial of employment, positions of influence or even higher 
education.65 The second was released by the UN Special Rapporteur on freedom of religion 
or belief in March 2006. The Command Headquarters of Armed Forces in Iran, in a confiden-
tial letter dated 29 October 2005, instructed the Ministry of Information, the Revolutionary 
Guard and the Police Force on behalf of the Supreme Leader Ayatollah Khamenei, to identify 
all the Bahá’ís in Iran, monitor their activities, and in a highly confidential manner to collect 
information about them.66 

8. The Response: Constructive Resilience

The response to religious persecution will often be through national courts and proce-
dures, with regional courts providing subsidiary protection and international norms and 
procedures offering some oversight through the assistance of an independent judiciary 
and an independent civil society.67 In the case of the Bahá’ís in Iran, however, their demean-
ing legal-theological status as “those whose blood can be shed with impunity”, and impure 
persons68 who have no constitutional or criminal law status, means that national courts 
have largely failed to protect them. Furthermore, there is no regional human rights system 
that has Iran within its purview. In relation to international oversight mechanisms, no in-

65 See above, note 9, p. 6. 

66 Office of the High Commissioner of Human Rights “Press Release: Special Rapporteur on freedom of reli-
gion or belief concerned about treatment of followers of Bahá’í Faith in Iran”, 20 March 2006. See above, 
note 9, p. 11. 

67 See: Karlberg, M., “Constructive Resilience: The Bahá’í Response to Oppression,” Peace & Change, Vol. 35.2, 
2010. Karlberg notes, “The Bahá’í community in Iran is thus pioneering a radical new model of social 
change – entirely non-adversarial in nature – that appears initially to be viable even in the face of violent 
oppression”, p. 247. 

68 The same is held with regard to Jews, as Shahvar explains: “The Shi`is have interpreted the Qur’a¯nic 
saying ‘the unbeliever is impure’ literally, and they therefore believe that contact with infidels makes the 
Muslim impure (najes). Thus, Muslims refrain from any physical contact with them, especially eating or 
drinking from any dish touched by the unbeliever, or food cooked, prepared or sold by them.” See above, 
note 38, p. 86. A consequences of this presumed impurity is that “after the establishment of the Islamic 
Republic (…) certain categories of shopkeepers (mainly those who sold foodstuffs) among the Jews and 
other religious minorities were required to post signs on their shop, identifying the owners as non-Mus-
lims – a practice reminiscent of Nazi Germany”. Ibid., p. 88. See also Ghanea, N., “Phantom Minorities and 
Religions Denied: Muslims, Bahá’ís and International Human Rights”, Shia Affairs Journal, Vol. 1, 2009, 
available at: http://www.researchgate.net/publication/233970479_Phantom_Minorities_and_Religions_
Denied_Muslims_Bah%27s_and_International_Human_Rights.
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dividual petitions to the UN treaty body have been possible due to the fact that Iran has not 
allowed for the relevant procedures to apply.69 However, the Special Procedures, oversight 
processes of the UN Human Rights Council, resolutions of both the Human Rights Council 
and General Assembly, diplomatic channels70 and Universal Periodic Review71 are actively 
utilised to channel condemnations of Iran’s human rights record, including its treatment 
of the Bahá’ís in Iran.

Despite the challenges of oversight, the ongoing violations against the Bahá’ís in Iran have 
not led them to demand separatism, resort to violence or terrorism. This flies in the face 
of studies that draw a connection between denial of rights and the drive by minorities to 
such claims. In relation to minorities and terrorism, for example, one research study exam-
ined four areas: political participation and representation, economic status, and religious 
and language rights. Of these, it found that “socioeconomic discrimination against minori-
ties is the only consistently significant and highly substantive predictor of terrorism”72 and 
recommended “a reconsideration of more nuanced or targeted measurements of political 
opportunities available to all segments of society and economic status or inequality as root 
causes of terrorism”.73 Bahá’ís in Iran suffer from all of these violations, and violations of their 
socioeconomic rights are particularly severe. However, they have not responded through vi-
olence and terrorism. 

Some, like Gurr, have misconstrued the reaction of the Bahá’ís in Iran as political passivity. 
Gurr observes that:

Nonviolent politics is not a sovereign remedy for all disadvantaged minorities and 
hopeful ethnonationalists. In some countries and situations, nonviolent ethnic 
movements are very likely to fail. (…) In Iran, the Baha’is’ doctrine of political pas-
sivity has not protected them from persecution by Islamists. Indeed, throughout 
most of the Islamic world, the rights of non-Muslims and members of ‘heretical’ 
sects are restricted by religious doctrine and public policy.74 

69 Iran has ratified the International Convention on the Elimination of All Forms of Racial Discrimination, 
the International Covenant on Civil and Political Rights, the International Covenant on Economic, Social 
and Cultural Rights, the Convention on the Rights of the Child and the Convention on the Rights of Persons 
with Disabilities. However, it has not allowed for individual petition under any of these treaties.

70 See above, note 27.

71 See: Bahá’í International Community, Unfulfilled Promises: Iran’s failure to act after its 2010 Universal 
Periodic Review, September 2014, available at: https://www.bic.org/sites/default/files/pdf/Bahai_Un-
Promises%202014.pdf.

72 Piazza, J. A., “Types of Minority Discrimination and Terrorism”, Conflict Management and Peace Science, 
Vol. 29.5, 2012, p. 521.

73 Ibid., p. 542.

74 Gurr, T., “Nonviolence in Ethnopolitics: Strategies for the Attainment of Group Rights and Autonomy’, Po-
litical Science & Politics, Vol. 33.2, 2000, p. 160.

https://www.bic.org/sites/default/files/pdf/Bahai_UnPromises%202014.pdf
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It may be that this stance has not crushed the robust policy of the Iranian government against 
the Bahá’ís, but it has widened the support base in favour of the Bahá’ís. In the years since 1979, 
even senior Shi’a Ayatollah and other senior clerics have, over time, stood up for respect of their 
basic human rights as citizens. A few prominent expressions of support have come from Aya-
tollah Montazeri in 2008, Ayatollah al-Sadr in 2011 and Ayatollah Abdol-Hamid Masoumi-Teh-
rani in 2014.75 These have been joined by numerous civil society expressions of support by 
prominent Iranians both inside and outside Iran.76 Ghanem puts emphasis on both the type of 
minority and type of regime77 in impacting responses, and recognises that in the case of ethno-
cratic regimes, bent on the presumed superiority of a dominant group against others, the effec-
tiveness of minority demands for equality is shaped by “the minority’s social and demographic 
power, the strength of its group identity, and its ability to maintain a united front against the 
ethnic majority”.78 The stance of the Bahá’ís is not against the “ethnic majority”, they have no 
religious position or policy “against” Shia Muslims or ethnic Persians. However, their position 
remains strongly “for” justice for all.79 Instead of Gurr’s description of “political passivity”, the 
stance of the Bahá’ís may be better described by borrowing Tønder’s understanding of “active 
tolerance”, a stance that can mobilise tolerance “against inequality and repression”.80 With their 
constructive resilience, Bahá’ís in Iran are subverting the Iranian government’s objective to 
destroy them, to crush them and to drive them out. 

Looking ahead, we can again turn to Habermas to note the gap between non-discrimination 
and active tolerance. Whereas numerous Iranians within and outside Iran are increasingly 
joining the rallying cry of putting an end to the discrimination against the Bahá’ís in Iran – not 
least as a key litmus test for an inclusive Iran81 – what will it take for that call to bridge over to 
“active tolerance”? Habermas recognises non-discrimination as providing a shared standard 
for “the moral and the constitutional reasons for toleration”.82 He also notes that:

75 See: Ghanea, N., “Using faith to reinforce human rights of Bahá’ís in Iran”, Open Democracy, May 2014, 
available at: https://www.opendemocracy.net/openglobalrights/nazila-ghanea/using-faith-to-reinfor-
ce-human-rights-of-bahá’%C3%ADs-in-iran.

76 See: Iranian.com, “We are ashamed”, 4 February 2009, available at: http://iranian.com/main/2009/feb/
we-are-ashamed.html; and Shaheed, A. “Voices of Support for Iran’s Baha’is,” 23 May 2014, available at: 
http://shaheedoniran.org/english/blog/voices-of-support-for-irans-bahais. 

77 See above, note 34. 

78 See above, note 34, p. 366.

79 Ghanea, N., “The Enigma of Human Rights Responsibilities: Religious Minorities and the UN Declaration on 
Minorities”, in Caruso, U. and Hofmann, R., (eds), The United Nations Declaration on Minorities: An Academic 
Account on the Occasion of its 20th Anniversary (1992–2012), Brill/Martinus Nijhoff, 2015, forthcoming. 

80 Lars, T., “Spinoza and the Theory of Active Tolerance”, Political Theory, Vol. 41.5, 2013, p. 700.

81 Afshari, R., Human Rights in Iran: The Abuse of Cultural Relativism, Second Edition, University of Pennsyl-
vania Press, 2001, p. 128. 

82 Habermas, J., “Intolerance and Discrimination”, International Journal of Constitutional Law, Vol. 1.1, 2003, 
pp. 3–4.
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The end of a form of discrimination does not always signify the beginning of tol-
eration toward the person whom is no longer discriminated against (…) [as this 
may] only reveal the covert persistence of the old prejudices. In such a situation, 
‘tolerance’ would simply be the expression of patronizing benevolence and would 
not be on a par with the reciprocal toleration of different religious doctrines as is 
mandatory in a liberal state.83

Distinguishing “mere toleration of outsiders, who are nevertheless considered inferior, and 
toleration based on mutual recognition and mutual acceptance of divergent worldviews”, he 
underscores the latter as allowing “religions and democracy to coexist in a pluralistic envi-
ronment”.84 The constructive resilience of the Bahá’ís in Iran perhaps resembles a response 
of “active tolerance” to oppression by the victim. By not being satisfied with a patronising 
benevolence towards their shortcomings, the victims are playing a role in pointing towards 
the beginning of an active tolerance by all and towards all. The stance of the Bahá’ís in Iran 
instead is, in the midst of an increase in persecution, one of focusing on building the ground-
work for a different culture of coexistence along with likeminded compatriots. 

To Habermas this calls for a differentiation between the religious community and the larger 
political community, as the “political order no longer obeys the religious ethos.” 85 He goes on:

This results, among other things, in the renunciation of violence and the accept-
ance of the voluntary character of religious association. Violence may not be used 
to push forward religious beliefs inside or outside the community. Religious doc-
trines that once provided the state with a sacred source of legitimation cope with 
an imposed depoliticization.86

The depoliticisation of the dominant religion(s), the inclusion of religious minorities in the 
political community and religious pluralism:

[K]indles and fosters sensitivity to the claims of discriminated groups in general. 
(…) When the relationship between a dominant religion and the state and its po-
litical culture is severed, space is created for the liberties of religious minorities.87

83 Ibid., p. 11.

84 Ibid., p. 2.

85 Ibid., p. 6.

86 Ibid.

87 Ibid., pp. 8–9.
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Conclusion

The religious discrimination against the Bahá’ís in Iran depicts an extreme example of reli-
gious discrimination which is systematic, extensive, state-orchestrated and inter-generation-
al. It is an unusual form of discrimination in that it allows for an “opt out” through coerced 
conversion. As in other cases of massive violations, its academic study has been largely ne-
glected, though some disciplines have started tackling overlapping issues. The two-pronged 
definition of religious discrimination helps explain its form, and the literature on state-reli-
gion relationships, state religious exclusivity, the ethnocratic logic and the scapegoating ra-
tionale, helps us understand its durability. The response of the Bahá’ís to their persecution 
can be considered as a response of “active tolerance” - refusing to let the prejudice of the op-
pressor tarnish their world view and focusing instead on the ground works of an alternative.

Justice means giving every individual the opportunity to make use of all of their 
capabilities. Freedom means the potential and capacity of a human being to 
grow, evolve, and prepare for change, in line with the values of humanity, with-
out any exceptions among mankind, and without regard to anything which 
serves to differentiate us, such as ethnicity, race, nationality, gender, religion, 
or education. (…) I wish that Artin and all the other children, regardless of the 
family they grew up in and the beliefs they grew up with, could have the chance 
to learn and to gain knowledge. I wish that, in trying to seek the truth, they 
could make an informed decision about their beliefs, so that their actions could 
be the product of those beliefs.88 

88  See above, note 5. 
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Religion, Belief, Education and 
Discrimination

Richy Thompson1

Introduction

The United Kingdom is unusual amongst the Organisation for Economic Co-operation and 
Development (OECD) member states in having state-run religious schools.2 In England and 
Wales, one third of state-funded schools are legally designated as having a “religious char-
acter”, and these include Church of England, Church in Wales, Roman Catholic, Jewish and 
Methodist schools, and since 1998, Muslim, Hindu and Sikh state schools have also opened, 
as well as an increasing number of Christian schools of no specific denomination.

The three areas of principal interest to us are admissions, employment and the education 
provided (whether through the curriculum, as with religious education, or outside of it, as 
with collective worship).3 The author will provide an overview of the domestic landscape of 
schools and of relevant equalities and human rights obligations, then deal with each of these 
three areas of interest in turn, before offering some concluding thoughts. The focus will pri-
marily be on England and Wales.

1. An Overview of the Landscape of Schools

There are several different types of state-funded “faith school”, as the institutions are com-
monly known, namely “voluntary aided”, “voluntary controlled” and “foundation” schools – 
all types of “maintained school” (so called because they are maintained by the local author-
ity in which they are located). In addition, there are “academies” (including “free schools”), 

1 Richy Thompson is Campaigns Manager at the British Humanist Association (BHA). From May 2011 until 
February 2015 he was Campaigns Officer (Faith Schools and Education). The BHA is a member of both 
the Accord Coalition for inclusive education and the Fair Admissions Campaign (FAC) and the author is a 
member of the steering groups of both organisations.

2 Some good overviews include, The International Center for Law and Religion Studies, Religion and the 
Secular State: National Reports, issued for the occasion of the XVIIIth International Congress of Com-
parative Law, 25–31 July 2010, available at: http://www.iclrs.org/index.php?blurb_id=975; Davis, D. and 
Miroshnikova, E. (eds), The Routledge International Handbook of Religious Education, Routledge, 2013; 
and Chapman, J.D., McNamara, S., Reiss, M.J. and Waghid, Y. (eds), International Handbook of Learning, 
Teaching and Leading in Faith-Based Schools, Springer, 2014.

3 There are other areas we might also consider, such as uniform policies, the teaching of pseudoscience, 
and sex and relationships education, but for reasons of brevity we will just focus on these three.

http://www.iclrs.org/index.php?blurb_id=975
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which are legally independent schools and do not fall under the thumb of their local author-
ity, but are entirely state-funded through a contract agreed directly with central government 
known as a funding agreement, which in turn commits them to following some of the laws 
that maintained schools must follow.4

These different types of faith school and schools with no religious character follow different 
rules with respect to funding, governance, land and building ownership, religious education 
(RE), collective worship, admissions and employment policies. The maintained schools must 
follow the national curriculum and are only allowed to employ teachers who hold qualified 
teacher status, while the academies and free schools do not have to do either of these things. 
Maintained schools must also legally designate as having a religious character in order to 
have any sort of religious ethos. Academies and free schools do not have to follow the nation-
al curriculum, are allowed to hire teachers who do not hold qualified teacher status, and can 
have a religious ethos without formally designating as having a religious character.5

Ninety three percent of all schools are state-funded. Of the 7% that are private, over 
three-quarters are legally designated as being religious. Many, if not most, of the others also 
have a religious ethos, although precise figures are not maintained.6

As of January 2014, 37% of state-funded English primary schools (i.e. ages 4–11) and 19% 
of state-funded English secondary schools (i.e. ages 11–18) are religiously designated, with a 
fairly small number having a religious ethos but no designation. They educate 29% and 18% 
of all state school pupils, respectively. About 54% of religiously designated state schools are 
voluntary aided, 34% are voluntary controlled (almost all of which are primary schools), 
1% are foundation and 11% are academies or free schools (most of which are secondary 
schools). The number of academies and free schools has been rising rapidly since the Acad-
emies Act 2010 allowed existing maintained schools to “convert” to academy status, particu-
larly amongst secondary schools, where some 46% of religious schools are now academies 
or free schools, compared to 8% four years earlier. The Act also created free schools, a type 
of brand new academy of which there are now several hundred.7

4 The term “academy” legally encompasses what are known as “converter academies”, “sponsored acad-
emies” and “free schools”, although in general parlance is used to refer to the first two. The terms 
“state-funded school” and “state school” refer to academies (including free schools), as well as to main-
tained schools. The term “independent school” refers to both academies (including free schools) and to 
private schools not in receipt of state funds.

5 For more on the permissibility of religious designation in the academies system, see British Humanist 
Association (BHA), BHA BRIEFING: ‘Faith ethos’ Academies and Free Schools explained, April 2012, avail-
able at: https://humanism.org.uk/wp-content/uploads/bha-briefing-faith-ethos-academies-and-free-
schools-explained.pdf.

6 Figures are calculated from the Department for Education’s annual school census, and are available to 
download from Edubase (registration required), available at: http://www.education.gov.uk/edubase/.

7 Department for Education, Schools, pupils and their characteristics: January 2014, 12 June 2014, national 
tables 2c and 2d, available at: https://www.gov.uk/government/statistics/schools-pupils-and-their-char-

https://humanism.org.uk/wp-content/uploads/bha-briefing-faith-ethos-academies-and-free-schools-explained.pdf
https://humanism.org.uk/wp-content/uploads/bha-briefing-faith-ethos-academies-and-free-schools-explained.pdf
http://www.education.gov.uk/edubase/
https://www.gov.uk/government/statistics/schools-pupils-and-their-characteristics-january-2014
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In Wales, 15% of state schools are religiously designated, of which 63% are voluntary aided, 
36% are voluntary controlled, and just 12 are foundation. There are no academies or free 
schools in Wales.8

Below I present a series of tables outlining the different rules that different types of school 
must follow with respect to funding, governance, land and building ownership, national cur-
riculum, religious education, collective worship, admissions and employment policies. I will 
expand upon and define relevant terms in the subsequent sections of the article.9

Table 1: Funding, governance and land and building ownership rules for different types of state school

TYPE OF 
SCHOOL

FUNDING GOVERNORS LAND AND BUILDING 
OWNERSHIP

Community 
schools  
(not religious)

From local authority. Appointed along secular lines. Owned by local author-
ity.

Voluntary Con-
trolled schools 
designated as 
religious

From local authority. One quarter appointed by the 
relevant religious authority.

Normally owned by a 
charitable foundation 
run by the relevant re-
ligious authority (apart 
from the playing fields 
which are normally 
vested in the local au-
thority).

Voluntary 
Aided schools 
designated as 
religious

All running costs 
and 90% of build-
ing costs from local 
authority; remaining 
10% from the reli-
gious authority.

More than half appointed 
by the relevant religious 
authority.

Foundation 
schools des-
ignated as 
religious

From local authority. The foundation usually 
appoints about one quarter 
of the school governors but 
in some cases it appoints the 
majority of governors.

Owned by the governing 
body or by a charitable 
foundation run by the 
religious authority.

acteristics-january-2014. The BHA has compiled from Government publications comprehensive annual 
data on the number of schools and pupils by type of establishment and religious character, available at: 
https://humanism.org.uk/wp-content/uploads/data-on-faith-schools.xlsx and covering 1998–2014 in 
England and 2012-13 in Wales.

8 Figures are calculated from Welsh Government, Address list of schools, 13 January 2015, available at: 
http://wales.gov.uk/statistics-and-research/address-list-of-schools/?lang=en.

9 The tables are drawn from the BHA’s table of “Types of school with a religious character”, available at: 
http://www.humanism.org.uk/wp-content/uploads/schools-with-a-religious-character.pdf, apart from 
the private schools rows, which have been added by the author for this text.

https://www.gov.uk/government/statistics/schools-pupils-and-their-characteristics-january-2014
https://humanism.org.uk/wp-content/uploads/data-on-faith-schools.xlsx
http://wales.gov.uk/statistics-and-research/address-list-of-schools/?lang=en
http://www.humanism.org.uk/wp-content/uploads/schools-with-a-religious-character.pdf
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TYPE OF 
SCHOOL

FUNDING GOVERNORS LAND AND BUILDING 
OWNERSHIP

Academies and 
Free Schools 
designated as 
religious

From central govern-
ment. Before 2010, 
academy sponsor 
invested 10% or up 
to £2m of start-up 
capital costs (which-
ever is greatest) 
with remainder of 
funding from central 
Government. Often 
the sponsors’ fee 
went unpaid, and 
sometimes were 
eventually waived 
altogether. Nowa-
days, no sponsor is 
required to invest 
any money.

If sponsored, the sponsor can 
appoint all the governors. 
If converting to academy 
status from another type of 
school, the governing body, 
foundation or trust will form 
the academy trust and then 
appoint the governing body. 
In the case of a brand new 
free school, the organisation 
setting it up can appoint all 
governors. Governing body 
must include at least two par-
ents and the principal. If with 
a “faith ethos”, governors may 
be appointed for religious 
reasons.

Land typically leased 
by local authority or 
diocese to the acade-
my trust for 125 years 
at peppercorn rate. 
Otherwise, the school’s 
land and buildings are 
owned by the academy 
trust.

Academies and 
Free Schools 
with no reli-
gious designa-
tion (but may 
have a ‘faith 
ethos’)
Private schools 
designated as 
religious

No state funding. The owners of the school ap-
point all the governors. These 
may be along religious lines. 

Owned by the owners of 
the school. 

Table 2: Curriculum and collective worship rules for different types of state school

TYPE OF 
SCHOOL

NATIONAL  
CURRICULUM

RELIGIOUS  
EDUCATION

COLLECTIVE  
WORSHIP

Community 
schools (not 
religious)

Must follow. Set every five years by local Agreed 
Syllabus Conference (ASC) and 
overseen by Standing Advisory 
Council on RE (SACRE). Must be 
non-confessional. Inspected by 
Ofsted.

“Wholly or mainly of 
a broadly Christian 
character” but subject 
to SACRE approval may 
be changed to another 
faith, multi-faith or 
spiritual.

Voluntary Con-
trolled schools 
designated as 
religious

Must follow. As set by ASC and hence non-con-
fessional – unless parents request 
RE for their children is taught in 
accordance with the trust deeds 
and faith of the school. Inspected 
by person chosen by the governing 
body (not Ofsted).

Must be “in accordance 
with the tenets and 
practices of the religion 
or religious denomina-
tion.”

Table 1 (continued from p. 73)
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TYPE OF 
SCHOOL

NATIONAL  
CURRICULUM

RELIGIOUS  
EDUCATION

COLLECTIVE  
WORSHIP

Voluntary 
Aided schools 
designated as 
religious

Must follow. Set by governors in accordance 
with the tenets of the faith of the 
school (i.e. the trust deeds), unless 
parents request non-confessional 
RE for their children as set by ASC. 
Inspected by person chosen by the 
governing body (not Ofsted).

Must be “in accordance 
with the tenets and 
practices of the religion 
or religious denomina-
tion.”

Foundation 
schools des-
ignated as 
religious

Must follow. As set by ASC and hence non-con-
fessional – unless parents request 
that RE for their children is taught 
in accordance with the trust deeds 
and faith of the school. Inspected 
by person chosen by foundation 
governors (not Ofsted).

Must be “in accordance 
with the tenets and 
practices of the religion 
or religious denomina-
tion.”

Academies and 
Free Schools 
designated as 
religious

Does not need 
to follow, but 
must teach a 
“broad and 
balanced curric-
ulum” including 
English, Maths 
and Science.

If the academy is a former foun-
dation or voluntary controlled 
school, non-confessional unless 
parents request faith-based RE for 
their children. Otherwise, set by 
governors in accordance with the 
tenets of the faith of the school, 
unless (for schools opened from 
2012 onwards) parents request 
non-confessional RE for their chil-
dren as set by ASC. Inspected by 
a person chosen by the Academy 
(not Ofsted).

Must be “in accordance 
with the tenets and 
practices of the religion 
or religious denomina-
tion.”

Academies and 
Free Schools 
with no reli-
gious designa-
tion (but may 
have a “faith 
ethos”)

Set by governors but must be 
non-confessional. Many schools 
choose the syllabus set by the ASC, 
although there is no requirement 
to and many don’t. Inspected by 
Ofsted.

“Wholly or mainly of 
a broadly Christian 
character” but subject 
to government approval 
may be changed to an-
other faith, multi-faith 
or spiritual.

Private schools 
designated as 
religious

Does not need 
to follow, or 
teach a broad 
and balanced 
curriculum.

Can choose whether or not to have 
any RE and whether or not it will 
be confessional.

Can choose whether or 
not to have any collec-
tive worship and what 
its nature will be.
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Table 3: Admissions and employment rules for different types of state school

TYPE OF SCHOOL ADMISSIONS EMPLOYMENT
Community schools 
(not religious)

Determined by local 
authority; cannot dis-
criminate on religious 
grounds.

Cannot discriminate on religious grounds.

Voluntary Con-
trolled schools des-
ignated as religious

Determined by local 
authority; most cannot 
discriminate on religious 
grounds although a 
quarter of authorities let 
some do.

Are required to use a religious test in appointing, 
remunerating and promoting a fifth of teachers 
(and in appointing other staff if an “occupational 
requirement” is demonstrated). These teachers 
must be able to teach religious education. The 
head teacher can be included in this.

Voluntary Aided 
schools designated 
as religious

Determined by governors 
“in consultation” with 
local authority; can dis-
criminate against all pu-
pils on religious grounds 
if oversubscribed.

Can use a religious test in appointing, remu-
nerating and promoting all teachers (and 
in appointing other staff if an “occupational 
requirement” is demonstrated). Teachers can 
be disciplined or dismissed for conduct which is 
“incompatible with the precepts” of the school’s 
religion.

Foundation schools 
designated as reli-
gious

Determined by governors 
in consultation with local 
authority; can discrimi-
nate on religious grounds 
if oversubscribed.

Are required to use a religious test in appointing, 
remunerating and promoting a fifth of teachers 
(and in appointing other staff if an “occupational 
requirement” is demonstrated). These teachers 
must be able to teach religious education. The 
head teacher can be included in this.

Academies and 
Free Schools desig-
nated as religious

Determined by gover-
nors; can discriminate on 
religious grounds though 
with academies that do 
not replace a pre-existing 
state school, also known 
as free schools, can only 
do so for up to 50% of 
intake.

Can use a religious test in appointing, remu-
nerating and promoting all teachers (and 
in appointing other staff if an “occupational 
requirement” is demonstrated). Teachers can 
be disciplined or dismissed for conduct which is 
“incompatible with the precepts” of the school’s 
religion. If converting from voluntary controlled 
or foundation to academy status, existing staff 
are protected from discrimination. Teachers do 
not need to hold Qualified Teacher Status.

Academies and 
Free Schools with 
no religious desig-
nation (but may 
have a ‘faith ethos’)

Determined by gover-
nors; cannot discriminate 
on religious grounds.

If with a “faith ethos”, can use a religious test in 
appointing, remunerating and promoting some 
staff if a “genuine occupational requirement” 
is demonstrated. Teachers do not need to hold 
Qualified Teacher Status.
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TYPE OF SCHOOL ADMISSIONS EMPLOYMENT
Private schools 
designated as reli-
gious

Can discriminate against 
all pupils on religious 
grounds, whether or not 
oversubscribed.

Can use a religious test in appointing, remu-
nerating and promoting all teachers (and 
in appointing other staff if an “occupational 
requirement” is demonstrated). Teachers can 
be disciplined or dismissed for conduct which is 
“incompatible with the precepts” of the school’s 
religion.

2. The Relevant Legal Framework

The UK has signed up to a range of international laws and treaties, many of which are 
relevant to this paper. Some, such as the UN Convention on the Rights of the Child (UN-
CRC), are not incorporated into UK law directly,10 but are nonetheless binding on the state. 
Furthermore, 2014 laws in Wales11 and Scotland12 require ministers to have regard to the 
UNCRC when exercising their functions. A similar law in England requires the Office of the 
Children’s Commissioner for England (the statutory body responsible for promoting and 
protecting the rights of children in England) to have regard to and monitor the implemen-
tation of the UNCRC.13

Other European laws are incorporated directly into UK law. The European Convention on Hu-
man Rights (ECHR) is incorporated into domestic law through the Human Rights Act 1998, 
the UK’s human rights law. The Human Rights Act also requires that other domestic legisla-
tion is, “[s]o far as it is possible to do so, read and given effect in a way which is compatible 
with the Convention rights.”14

There are also a number of European Union directives that deal with equality and non-dis-
crimination, in particular the Employment Equality Directive (the Directive).15 These are in-
corporated into UK law by the Equality Act 2010, the UK’s domestic legislation that prohibits 
discrimination, harassment and victimisation on the basis of a range of protected character-
istics, including religion or belief. The Act prohibits both direct and indirect discrimination 
(the latter being defined as discrimination that is not in itself because of a protected charac-
teristic, but nonetheless results in individuals who share a protected characteristic being at 

10 Something that the coalition Rights of the Child UK (ROCK) campaigns for. The BHA is a member of ROCK.

11 Rights of Children and Young Persons (Wales) Measure 2011.

12 Children and Young People (Scotland) Act 2014, Part 1.

13 Children and Families Act 2014, Section 107.

14 Human Rights Act 1998, Section 3.

15 European Union, COUNCIL DIRECTIVE 2000/78/EC of 27 November 2000 establishing a general frame-
work for equal treatment in employment and occupation, 2000.
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a disadvantage to those who do not share it, where this discrimination cannot be said to be a 
proportionate means of achieving a legitimate aim).16

As we shall see, there is a tension within these domestic and international laws and treaties 
between the freedoms that religious schools in the UK enjoy and the wider equality and hu-
man rights obligations. First, faith schools, like all schools, must follow the Equality Act 2010. 
However, a number of exceptions are written into the Act to permit wider discrimination by 
religious schools on the basis of religion or belief than would be permitted for other schools. 
The author will argue that these exceptions are broader than what is permitted by the Di-
rective. There are also a number of other ways in which faith schools discriminate that are 
problematic under the Act, in particular around admissions. 

Second, Article 2 of Protocol 1 of the ECHR provides that:

No person shall be denied the right to education. In the exercise of any functions 
which it assumes in relation to education and to teaching, the State shall respect 
the right of parents to ensure such education and teaching in conformity with 
their own religious and philosophical convictions.

The author will argue that the second requirement of this Article is not being met for parents 
who are not religious.

Finally, the author will question whether children’s rights under the UNCRC are being en-
sured by the state, or if religious schools interfere with these rights.

3. Admissions

a. Overview

The admissions authorities for state schools are legally obliged to follow the School Admis-
sions Code, which lays down a number of requirements that they must follow in devising 
their admissions procedures.17 If a state school is undersubscribed, then it must admit any 
applicant who applies for a place (except if it is a grammar school).18 However, if a state school 
is oversubscribed, then its admission authority is entitled to rank applicants in accordance 
with pre-published oversubscription criteria. For “community” schools (the main type of 
state school with no religious character) and voluntary controlled schools, the admission au-

16 Equality Act 2010, Section 19.

17 Department for Education, School Admissions Code, December 2014, available at: https://www.gov.uk/
government/uploads/system/uploads/attachment_data/file/389388/School_Admissions_Code_2014_-
_19_Dec.pdf.

18 Which means that grammar schools can require all admitted pupils to meet a minimum academic stan-
dard.

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/389388/School_Admissions_Code_2014_-_19_Dec.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/389388/School_Admissions_Code_2014_-_19_Dec.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/389388/School_Admissions_Code_2014_-_19_Dec.pdf
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thority is the local authority in which the school resides; for voluntary aided and foundation 
schools, the admission authority is the governing body of the school; and for academies and 
free schools, the admission authority is the academy trust.

The Equality Act 2010 prohibits discrimination by a school:

a. in the arrangements it makes for deciding who is offered admission as a pupil; 
b. as to the terms on which it offers to admit the person as a pupil; 
c. by not admitting the person as a pupil.19

However, an exception to the Act means that this does not apply to religiously designat-
ed schools with respect to religion or belief,20 and similar exceptions are written into the 
School Admissions Code.21 Such religious discrimination is very unusual internationally 
– a 2012 OECD report only identified the UK, Republic of Ireland, Estonia and Israel as 
allowing state schools to do this.22 Research by the Fair Admissions Campaign (FAC) only 
adds some provinces in Canada and a few private schools in receipt of some state funding 
in Germany to this list, and, in addition, in the Netherlands private faith schools in receipt 
of state funding can loosely require that pupils and parents support the vision and mission 
of the school.23

In practice what religious selection usually means is giving priority to those who attend 
worship regularly (for example, once a week for two years), or those who have been initi-
ated into the faith (for example through baptism). But priority can also be given on other 
grounds as well (for example, one voluntary aided Charedi Jewish school requires pupils 
to dress modestly and have no TV or internet in the home).24 This doesn’t just mean that 
schools are able to discriminate in favour of their own faith: it also means that they can 
discriminate in favour of other faiths. This is justified by the Government in its guidance by 
pointing out that:

19 See above, note 16 Section 85.

20 Ibid., Schedule 11, Para 5.

21 See above, note 17, Paras 1.9 i) and 1.36 and Para 6 of the Appendix.

22 Musset, P., “School Choice and Equity: Current Policies in OECD Countries and a Literature Review”, OECD 
Education Working Papers, No. 66, OECD Publishing, 2012, available at: http://www.oecd-ilibrary.org/
education/school-choice-and-equity_5k9fq23507vc-en.

23 See FAC, “It is out of step with our international competitors”, available at: http://fairadmissions.org.uk/
why-is-this-an-issue.

24 This being Yesodey Hatorah Senior Girls’ School in north London. The school’s admission arrangements 
are available at: http://najos.org/schools/yhs.

http://www.oecd-ilibrary.org/education/school-choice-and-equity_5k9fq23507vc-en
http://www.oecd-ilibrary.org/education/school-choice-and-equity_5k9fq23507vc-en
http://fairadmissions.org.uk/why-is-this-an-issue/
http://fairadmissions.org.uk/why-is-this-an-issue/
http://najos.org/schools/yhs/
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It would, for example, allow a Church of England school to allocate some places 
to children from Hindu or Muslim families if it wanted to ensure a mixed intake 
reflecting the diversity of the local population.25

However, in practice what is much more common is for schools to prioritise other denomina-
tions over other faiths, or other faiths over those of no faith – for instance, a Catholic school 
might first prioritise Catholics, then other Christians, then those of other faiths, and then take 
any other applicant.

As a result of these exceptions and the delegation of authority for admissions, most vol-
untary aided, foundation, academy and free schools that are designated with a religious 
character religiously discriminate in their oversubscription criteria (although free schools 
are only allowed to select up to half of places on the basis of faith), while most volun-
tary controlled schools do not. In 2011, the Accord Coalition surveyed local authorities 
and found that only one quarter of them allow voluntary controlled schools to religiously 
discriminate.26 In 2013, FAC examined the oversubscription criteria of every state-funded 
religious secondary school. It found that if all the schools were all oversubscribed, then 
their admissions policies dictate that 72% of their places would be religiously selected, 
while 28% would be allocated without reference to faith. From this FAC estimated that 
1.2 million school places across England and Wales are subject to religious selection when 
oversubscribed. FAC also noted a great degree of variation between different faiths, with 
virtually all Catholic, Jewish and Muslim secondaries (none of which are voluntary con-
trolled) being fully selective; while Church of England secondaries, some of which are fully 
selective, some partially selective and some not selective at all, on average select about half 
of their pupils on the basis of faith.27

b.	 Religious	selection	and	international	laws	and	treaties

There is clearly a tension here between the freedom of faith schools to discriminate in this 
way and the ECHR. In practice, Article 2 of Protocol 1 does not mean that the state has to fund 
any particular sort of religious school – but it does mean that the state must offer secular 
education to those who want it. As Amnesty International put it:

25 Department for Education, The Equality Act 2010 and schools: Departmental advice for school leaders, 
school staff, governing bodies and local authorities, May 2014, Para 2.4, available at: https://www.gov.uk/
government/uploads/system/uploads/attachment_data/file/315587/Equality_Act_Advice_Final.pdf.

26 Accord Coalition, “Stop religious discrimination in pupil selection locally”, 27 October 2011, available 
at: http://accordcoalition.org.uk/take-action/campaigning-for-inclusive-admissions-in-local-voluntary- 
controlled-faith-schools.

27 FAC, “Groundbreaking new research maps the segregating impact of faith school admissions”, 3 December 
2013, available at: http://fairadmissions.org.uk/groundbreaking-new-research-maps-the-segregating-im-
pact-of-faith-school-admissions/. See also the “Overall averages” tab of the Campaign’s “Map of English sec-
ondary schools by religious and socio-economic selection”, available at: http://fairadmissions.org.uk/map.

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/315587/Equality_Act_Advice_Final.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/315587/Equality_Act_Advice_Final.pdf
http://accordcoalition.org.uk/take-action/campaigning-for-inclusive-admissions-in-local-voluntary-controlled-faith-schools/
http://accordcoalition.org.uk/take-action/campaigning-for-inclusive-admissions-in-local-voluntary-controlled-faith-schools/
http://fairadmissions.org.uk/groundbreaking-new-research-maps-the-segregating-impact-of-faith-school-admissions/
http://fairadmissions.org.uk/groundbreaking-new-research-maps-the-segregating-impact-of-faith-school-admissions/
http://fairadmissions.org.uk/map/
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This article guarantees people the right of access to existing educational institu-
tions; it does not require the Government to establish or fund a particular type of 
education. The requirement to respect parents’ convictions is intended to prevent 
indoctrination by the state. However, schools can teach about religion and philos-
ophy if they do so in an objective, critical, and pluralistic manner.28

On the other hand, Alice Donald, in a paper published by the Equality and Human Rights 
Commission, notes that:

According to [Bob] Hepple (…) an unresolved issue is whether the fact that the 
law allows publicly funded schools to use faith-based admissions criteria is com-
patible with Article 2 of Protocol 1 of the European Convention on Human Rights 
(ECHR) (the right to education) and Article 14 ECHR (prohibition of discrimina-
tion). Sooner or later, Hepple argues, the government is likely to be called upon to 
provide evidence to support a defence that this discrimination because of religion 
or belief is necessary and proportionate in a democratic society for the protection 
of the rights and freedoms of others under Article 9(2) ECHR.29

Indeed, during its legislative scrutiny of the Equality Act 2010, the UK Parliament’s Joint 
Committee on Human Rights commented:

We do not find persuasive the argument that it is necessary to allow faith schools 
to discriminate in their admissions on grounds of religion and belief in order to 
avoid a breach of the parents’ rights under Article 2 Protocol 1 of the Europe-
an Convention. Another argument is that discrimination is necessary in order to 
maintain the distinctiveness of religious schools and so maintain the plurality of 
provision which, it is argued, is required by both Article 9 and Article 2 Protocol 1. 
This argument is weakened by evidence which suggests, in relation to Church of 
England schools, that plurality of provision has been preserved even where those 
schools do not have faith-based admissions criteria. It carries more weight in re-
lation to other faith schools, however. In consequence, the exemption permitting 
faith schools to discriminate in their admissions on grounds of religion or belief 
may be overdrawn in this Bill.30

28 Amnesty International, Amnesty, September-October 2000.

29 Donald, A., Religion or belief, equality and human rights in England and Wales, Equality and Human Rights 
Commission Research report 84, 2012, available at: https://metranet.londonmet.ac.uk/fms/MRSite/Re-
search/HRSJ/Publications%20&%20reports/EHRC%20Religion%20%20Report%20300812.pdf, quot-
ing Hepple, B., Equality: the New Legal Framework, Hart Publishing, 2011.

30 Joint Committee on Human Rights, Legislative Scrutiny: Equality Bill (second report); Digital Economy Bill 
– Fourteenth Report of Session 2009–10, 2010, available at: http://www.publications.parliament.uk/pa/
jt200910/jtselect/jtrights/73/73.pdf.

https://metranet.londonmet.ac.uk/fms/MRSite/Research/HRSJ/Publications%20&%20reports/EHRC%20Religion%20%20Report%20300812.pdf
https://metranet.londonmet.ac.uk/fms/MRSite/Research/HRSJ/Publications%20&%20reports/EHRC%20Religion%20%20Report%20300812.pdf
http://www.publications.parliament.uk/pa/jt200910/jtselect/jtrights/73/73.pdf
http://www.publications.parliament.uk/pa/jt200910/jtselect/jtrights/73/73.pdf
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Compounding this is the fact that the UNCRC pulls in the opposite direction to the status quo 
– the Convention seems to guarantee the right to a broad religious education that prepares 
children for “responsible life in a free society, in the spirit of understanding, peace, tolerance, 
equality of sexes, and friendship among all peoples, ethnic, national and religious groups”31 – 
something we will return to when we come on to the curriculum.

5 out of the 9 primary schools in our local area select pupils on the basis of religious 
affiliation. These religious schools gain the highest attainments, the best Ofsted re-
ports and are all over-subscribed. The good non-religious schools are also over-sub-
scribed, and we will need to move house to be within the cut-off distance of one 
of these schools. Schools should not be allowed to select pupils on the basis of the 
religious practices of their parents. And certainly should not be allowed to dominate 
an area. – email received by FAC from a parent in Birmingham, September 2014.

c.	 Religious	selection	and	direct	discrimination	on	the	basis	of	race	and	gender

Then there is the question of other protected characteristics. Faith schools are allowed to dis-
criminate in terms of who they admit on the basis of religion, but they are not allowed to dis-
criminate on the basis of the other protected characteristics in the Equality Act 2010. Direct 
discrimination is not permitted, and this most notably was found by the Supreme Court in the 
case of JFS, a voluntary aided Jewish school in north London, in 2009, as the school gave priori-
ty to pupils who had a parent who was “halachically Jewish” (i.e. met the Orthodox Jewish defi-
nition of who is Jewish). According to Orthodox Jewish law, anyone whose mother is halachi-
cally Jewish is themselves halachically Jewish whether or not they practise the religion, while 
anyone else is not unless they convert. Since conversion is a burdensome process, and since 
Judaism is considered by UK law to be a race as well as a religion, this was found to constitute 
direct discrimination on the basis of race.32 In December last year, following objections by FAC, 
the Office of the Schools Adjudicator (OSA), the tribunal responsible for upholding the Schools 
Admissions Code, decided that neither membership of an Orthodox synagogue, nor requiring 
parents to have a ketubah (Orthodox Jewish marriage certificate), are permissible criteria in 
schools’ admission arrangements, as both similarly require the applicants’ parent or parents to 
be hallacichally Jewish. The two schools concerned were also found to be directly discriminat-
ing on the basis of gender, as a result of different internal arrangements for boys and girls being 
reflected in the schools having slightly different admission arrangements for each gender.33

31 Convention on the Rights of the Child (UNCRC), Article 29.

32 UK Supreme Court, R (on the application of E) (Respondent) v Governing Body of JFS and the Admissions 
Appeal Panel of JFS (Appellants) and others [2009] UKSC 15.

33 Office of the Schools Adjudicator (OSA), determination ADA2779: King David High School, December 
2014, available at: https://www.gov.uk/government/publications/king-david-high-school; and determi-
nation ADA2765 and ADA2766: Hasmonean High School, December 2014, available at: https://www.gov.
uk/government/publications/hasmonean-high-school.

https://www.gov.uk/government/publications/king-david-high-school
https://www.gov.uk/government/publications/hasmonean-high-school
https://www.gov.uk/government/publications/hasmonean-high-school
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d.	 Religious	selection	and	indirect	discrimination	on	the	basis	of	race	and	social	class

Indirect discrimination is only permitted by the Equality Act 2010 where it is a “proportion-
ate means of achieving a legitimate aim”.34 In 2013, Dan Rosenberg and Raj Desai explored 
this point and speculated that a religiously selective school might be found by the OSA to be 
indirectly discriminating on the basis of race, disability or sexual orientation: race because 
religion and ethnicity often correlate, so discriminating in favour of the former also leads to 
discrimination on the basis of the latter; disability because requirements to attend religious 
worship are burdensome and it might not be possible for disabled parents or children to 
meet that burden; and sexual orientation on the basis that a same-sex couple or transgender 
individual might not be able to fulfil requirements to attend religious worship if the places of 
worship specified are not tolerant towards them.35

The School Admissions Code has fairly analogous provisions for racial groups, disability and 
special educational needs, and, uniquely (given that it is not a protected characteristic in the 
Equality Act 2010), for social groups:

Admission authorities must ensure that their arrangements will not disadvan-
tage unfairly, either directly or indirectly, a child from a particular social or racial 
group, or a child with a disability or special educational needs.36

The question, of course, is when an admission procedure which disadvantages certain pro-
tected groups, is a proportionate means of achieving a legitimate aim. In 2014, FAC took up 
Rosenberg and Desai’s challenge and objected to a number of Church of England and Ro-
man Catholic schools’ admission arrangements on the basis of their ethnic and socio-eco-
nomic make-ups being different from those of the pupils living in their vicinities. Some of 
these cases are still ongoing. In decisions already taken in some of the cases focused on 
race, the OSA has found that selecting those of a particular faith could be a proportionate 
means of achieving a legitimate aim, with the legitimate aim being educating those of the 
faith of the school and the proportionate means of achieving it being prioritising those of 
the faith in admissions. However, adjudicators have written, while maintaining a religious 
ethos in a school is a legitimate aim, religious selection cannot be a proportionate means 
of achieving it as those Church of England schools that do not religiously select in their ad-

34 See above, note 16, Section 19.

35 Rosenberg and Desai also raised the public sector equality duty, which imposes general requirements on 
public authorities, including schools, to eliminate discrimination, harassment, victimisation and advance 
equality of opportunity on the basis of the protected characteristics of the Equality Act 2010; and the 
possibility of a secondary school with no religious character indirectly religiously discriminating by allo-
cating a disproportionate number of places in its oversubscription criteria to pupils who attend primary 
schools that are themselves religiously selective. Rosenberg, D. and Desai, R., “The Admissions Arrange-
ments of Faith Schools and the Equality Act 2010”, Education Law Journal, Volume 14, Issue 2, 2013, pp. 
93–99, available at: http://fairadmissions.org.uk/wp-content/uploads/2013/05/2013_Ed_Law_93.pdf.

36 See above, note 17, Para 1.8.

http://fairadmissions.org.uk/wp-content/uploads/2013/05/2013_Ed_Law_93.pdf
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missions policies show that it is possible for a school to maintain a religious ethos without 
religious selection.37

Earlier in 2014, Canon Slade Church of England School in Bolton was found by the OSA to be 
disadvantaging unfairly those of a particular social group in having oversubscription criteria 
that required parents to attend worship for an extraordinary 11 years in order to maximise 
their chances of gaining a place.38 Later that year, the London Oratory School, a Catholic Acad-
emy in west London, was also found by the OSA to be disadvantaging unfairly those who are 
worse off and not white. This followed on from a 2013 objection submitted by the British Hu-
manist Association (BHA), and was in part a consequence of a number of other aspects of the 
school’s admissions arrangements being found to be in breach of other aspects of the School 
Admissions Code, such as the requirement for parents to participate in voluntary activities 
for a period of three years that could include providing practical support for the Catholic 
Church.39 With that said, these cases cannot be considered to be “test cases” of the sort de-
scribed in the preceding paragraph, as both hinged on the school doing something unusual 
in its admission arrangements. The outcome of FAC’s outstanding cases remains to be seen.

In general, the evidence suggests that religious selection causes socio-economic selection. As 
well as surveying how religiously selective English secondary schools are, FAC also compared 
schools to their local areas in terms of their socio-economic make-ups, as measured by pu-
pils’ eligibility for free school meals. It found that:

Comprehensive secondaries with no religious character admit 11% more pupils 
eligible for free school meals than would be expected given their areas. Compre-
hensive Church of England secondaries admit 10% fewer; Roman Catholic sec-
ondaries 24% fewer; Jewish secondaries 61% fewer; and Muslim secondaries 25% 
fewer. There is a clear correlation between religious selection and socio-economic 
segregation: Church of England comprehensives that don’t select on faith admit 
4% more pupils eligible for free school meals than would be expected, while those 
whose admissions criteria allow full selection admit 31% fewer.40

37 With respect to Church of England schools not religiously selecting, see, for example, the positions of 
the Church of England Dioceses of London, Oxford and Lincoln, as cited at http://fairadmissions.org.uk/
our-supporters/what-others-say/. With respect to the possible legitimate aims of maintaining an ethos and 
educating those of the faith, see for example OSA, determination ADA2594: St Bonaventure’s RC School, July 
2014, Para 73, available at: https://www.gov.uk/government/publications/st-bonaventures-rc-school.

38 OSA, determination ADA2576: Canon Slade CE School, April 2014, available at: https://www.gov.uk/gov-
ernment/publications/canon-slade-church-of-england-school.

39 OSA, determination ADA2410: The London Oratory School, July 2014, available at: https://www.gov.uk/
government/publications/the-london-oratory-school--3. See also BHA, “Landmark ruling: Schools Adju-
dicator finds London Oratory School admissions policy to be both racially and socio-economically discrim-
inatory”, 15 July 2014, available at: https://humanism.org.uk/2014/07/15/landmark-ruling-schools-ad-
judicator-finds-london-oratory-school-admissions-policy-racially-socio-economically-discriminatory.

40 See “Groundbreaking new research maps the segregating impact of faith school admissions”, above, note 27.

http://fairadmissions.org.uk/our-supporters/what-others-say/
http://fairadmissions.org.uk/our-supporters/what-others-say/
https://www.gov.uk/government/publications/st-bonaventures-rc-school
https://www.gov.uk/government/publications/canon-slade-church-of-england-school
https://www.gov.uk/government/publications/canon-slade-church-of-england-school
https://www.gov.uk/government/publications/the-london-oratory-school--3
https://www.gov.uk/government/publications/the-london-oratory-school--3
https://humanism.org.uk/2014/07/15/landmark-ruling-schools-adjudicator-finds-london-oratory-school-admissions-policy-racially-socio-economically-discriminatory/
https://humanism.org.uk/2014/07/15/landmark-ruling-schools-adjudicator-finds-london-oratory-school-admissions-policy-racially-socio-economically-discriminatory/
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It also found that religiously selective schools make up about one half of the 100 schools 
least representative of their areas in terms of having fewer pupils who speak English as an 
additional language than live locally; as religiously selective schools make up one sixth of 
all schools, this means they are vastly overrepresented amongst the very least inclusive of 
immigrants.41 This corroborates research by academics like Rebecca Allen and Anne West, 
who in 2011 found that:

[H]igher-income religious families are more likely to have a child at a faith school 
than lower-income religious families (…) Significantly, within the groups of both 
Church of England and Roman Catholic families, children from top quartile house-
holds are statistically significantly more likely to attend faith schools, though the 
differences are not very large (9 versus 8% for Church of England families and 52 
versus 47% for Roman Catholic families).42

A number of other sources make the correlation between religious selection and the so-
cio-economic privilege of schools’ intakes look more like causation. For instance, research by 
the Sutton Trust has found that 6% of all parents, including 10% of upper middle class par-
ents, said that they had “[a]ttended church services [when they otherwise wouldn’t] so that 
[their] child(ren) could enter a church school”.43 Six percent may not sound like much, but 
when compared to the fact that only 4–5% of parents attend church on any given weekday,44 
it becomes clear that this is a significant trend. On top of that, the Church of England’s own, 
unique research into what leads their churches to grow found that:

The results for church growth are interesting. Here the Church school has a key 
role (…) The most direct impact on attendance may be felt in areas where a pop-

41 Ibid.

42 Allen, R. and West, A., “Why do faith secondary schools have advantaged intakes? The relative importance 
of neighbourhood characteristics, social background and religious identification amongst parents”, Brit-
ish Educational Research Journal, Vol. 37(4), 2011, pp. 691–712.

43 Francis, B. and Hutchings, M., Parent Power? Using money and information to boost children’s chances of 
educational success, Sutton Trust, December 2013, pp. 24–25, available at: http://www.suttontrust.com/
wp-content/uploads/2014/08/1parentpower-final.pdf.

44 The last major survey of church attendance figures was published in 2008 and reports up to 2005. Brier-
ley, P., Religious Trends 7, Christian Research, 2008, as presented in McAndrew, S., “Church Attendance in 
England, 1980–2005”, British Religion in Numbers, 23 March 2011, available at: http://www.brin.ac.uk/
news/2011/church-attendance-in-england-1980-2005/. From the figures presented we can calculate 
that in 2005 weekly church attendance stood at 6% of the population. Other sources such as NatCen So-
cial Research’s annual British Social Attitudes Survey (BSAS) and the Church of England’s annual Statistics 
for Mission suggest that attendance will have declined since, and BSAS also points to lower attendance 
amongst those of parent age. Figures for BSAS are available at: http://www.britsocat.com/ (free regis-
tration required). The most recent Statistics for Mission is Church of England, Statistics For Mission 2013: 
Research and Statistics Department Archbishops’ Council, Archbishops’ Council, November 2014, available 
at: https://www.churchofengland.org/media/2112070/2013statisticsformission.pdf.

http://www.suttontrust.com/wp-content/uploads/2014/08/1parentpower-final.pdf
http://www.suttontrust.com/wp-content/uploads/2014/08/1parentpower-final.pdf
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ular C of E school is over-subscribed. Some churchgoing is clearly motivated by 
a desire to qualify for school admission (…) Middle class suburbs with church 
schools (…) offer great opportunities [for growth].45

The researchers even wrote that “[b]eing connected with an over-subscribed school is help-
ful, if not easy to engineer!”46

And while ethnicity is more complicated, due to the fact that not all religions are largely mo-
no-ethnic, FAC has nonetheless also seen that a greater degree of religious selection by Chris-
tian schools leads to fewer Asian pupils being admitted. Asian families are much less likely 
to be Christian, but nonetheless may well want to send their children to Christian schools. 
Religious selection, where it occurs, prevents that.47

On top of this, Barnardo’s have reported that:

[S]ervices in Bradford and Luton have found themselves advising increasing num-
bers of newly arrived eastern European families in recent years. While these fam-
ilies are often devout Catholics and wish their children to attend a faith school, 
they can struggle to meet the priority admissions criteria for local Catholic sec-
ondary schools. In Luton for example, some have only recently arrived or have 
moved around the city and therefore have not had consistent enough attendance 
at a particular church to be able to gain the required reference from a priest; 

45 Voas, D., and Watt, L., The Church Growth Research Programme: Report on Strands 1 and 2 – Numerical change 
in church attendance: National, local and individual factors, Church of England, February 2014, available at: 
http://www.churchgrowthresearch.org.uk/UserFiles/File/Reports/Report_Strands_1_2_rev2.pdf.

46 Voas, D., Numerical Change in Church Attendance: National, Local and Individual Factors, presentation at 
the Faith in Research Conference, 16 January 2014, available at: http://www.churchgrowthresearch.org.
uk/UserFiles/File/Presentations/CGRP_Voas.pdf.

47 What about other, non-Christian, religious schools? BHA research has found that “the majority of Sikh, 
Muslim and Hindu state-funded schools have no ‘white British’ pupils at all, while the rest have only one 
or two at most. At the same time, most Jewish state schools have no ‘Asian’ pupils at all. By comparison, 
the average Muslim, Hindu and Sikh school is situated in an area where a third of the local population is 
‘white British’, whereas Jewish schools are in areas where 12 percent is ‘Asian’.” BHA, “Religious schools 
most racially segregated state schools, new findings show”, 18 October 2013, available at: https://hu-
manism.org.uk/2013/10/18/religious-schools-racially-segregated-state-schools-new-findings-show/. 
However, this appears to be more an issue of parental preference than oversubscription criteria erecting 
barriers, as even where these schools have somewhat open admissions policies (for example, free schools 
having 50% open admissions), such segregation still occurs. One head of a Muslim school told the Mirror, 
“We want non-Muslim girls’ – it’s just that none have ever applied.” Penman, A., “Blackburn Islamic faith 
school causes controversy despite great exam results”, The Daily Mirror, 18 October 2013, available at: 
http://www.mirror.co.uk/news/uk-news/tauheedul-islam-girls-high-blackburn-2465895. Conversely, it 
is clear that there is a demand from non-Christian parents to have their children attend Christian schools. 
Unpublished FAC research shows that the more religiously selective a Church of England secondary 
school is, the less inclusive it will be of the local Asian population.

http://www.churchgrowthresearch.org.uk/UserFiles/File/Reports/Report_Strands_1_2_rev2.pdf
http://www.churchgrowthresearch.org.uk/UserFiles/File/Presentations/CGRP_Voas.pdf
http://www.churchgrowthresearch.org.uk/UserFiles/File/Presentations/CGRP_Voas.pdf
https://humanism.org.uk/2013/10/18/religious-schools-racially-segregated-state-schools-new-findings-show/
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others are denied admission because they failed to gain entry (particularly if they 
arrived mid-year) into a Catholic primary school which operates as a “feeder” to 
the secondary school.48

This shows that religious selection is particularly problematic when it comes to immigra-
tion. Barnardo’s cite patterns of attendance and feeder schools. It is also easy to imagine 
that complex admission arrangements are harder to navigate when there are language 
barriers, and immigrants might also be less likely to have baptism certificates which are 
often required.

e.	 The	opposite	problem:	parents	wishing	to	avoid	religious	schools

Frequently parents find themselves unable to access their local schools, or the best school 
in their area, due to religiously selective admissions policies. But one final issue worth 
discussing is the converse problem, namely that parents often end up having their child 
allocated a faith school by the state against their wishes. There is no clearly established le-
gal right for parents to not have their child allocated a faith school by their local authority, 
and my inbox attests to the fact that this frequently occurs when faith schools are under-
subscribed, or have open admissions policies. Whether this is legal is a difficult question. 
The Government would argue that the fact that parents have the ability to opt their chil-
dren out of any religious education and collective worship provided means that a parent 
allocated a faith school is not being discriminated against under Article 14 and Article 2 
of Protocol 1. However, such opt-outs are plainly frequently inadequate, especially given 
how many faith schools like to talk about how their religious ethos permeates all aspects 
of the school life, possibly with religious elements incorporated throughout the curricu-
lum.49 We will return to this issue later on, but for now note that the School Admissions 
Appeals Code says:

The Human Rights Act 1998 confers a right of access to education. This right does 
not extend to securing a place at a particular school. However, admission author-
ities and appeal panels need to consider parents’ reasons for expressing a prefer-
ence when they make admission decisions and when making decisions on appeals. 
These reasons might include, for example, the parents’ rights to ensure that their 
child’s education conforms to their own religious or philosophical convictions (as 

48 Barnardo’s, Unlocking the gates: Giving disadvantaged children a fairer deal in school admissions, August 
2010, available at: http://www.lgcplus.com/Journals/3/Files/2010/8/27/unlocking_the_gates.pdf.

49 For example, in the Catholic Education Service’s policy document it is written that “A Catholic school’s 
‘ethos’ may be understood to be the outward signs and the personal experiences of the teachings of Christ 
and the Catholic Church in the totality of daily life in a Catholic school.” Stock, M., Catholic Education Ser-
vice, Christ at the Centre: Why the Church provides Catholic schools, The Incorporated Catholic Truth Soci-
ety, 2013, available at: http://www.secularism.org.uk/uploads/christ-at-the-centre.pdf. Many more ex-
amples can be found simply by searching on Google: https://www.google.co.uk/search?q=christian%20
ethos%20permeates%20school&rct=j.

http://www.lgcplus.com/Journals/3/Files/2010/8/27/unlocking_the_gates.pdf
http://www.secularism.org.uk/uploads/christ-at-the-centre.pdf
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far as is compatible with the provision of efficient instruction and the avoidance 
of unreasonable public expenditure).50

f.	 Summary

We have seen over the course of this chapter that there are a range of tensions to do with ad-
missions to religiously selective schools. Such selection is permitted by the Equality Act, but 
may not be compatible with the ECHR right to education and prohibition on discrimination. 
There are also related issues with Jewish schools being found to be directly discriminating on 
the basis of race and gender. And there are unresolved questions about religious schools indi-
rectly discriminating on the basis of ethnicity, social background, and perhaps other factors 
too, with evidence suggesting that religious discrimination causes such ethnic and socio-eco-
nomic selection. We expect upcoming OSA decisions to shed some light on whether such 
indirect discrimination is lawful. More generally the author hopes that future governments 
might restrict, and ultimately outlaw, religious selection by state schools.

4. Employment

a. Overview

We now turn to employment and once again we must start by considering the statute. The Direc-
tive prohibits discrimination by employers against employees on the basis of a number of pro-
tected characteristics, including religion or belief. However, Article 4 provides an exception to this 
in the case where a “genuine occupational requirement” (GOR) can be claimed, namely where:

[B]y reason of the nature of the particular occupational activities concerned or of 
the context in which they are carried out, such a characteristic constitutes a genu-
ine and determining occupational requirement, provided that the objective is legit-
imate and the requirement is proportionate.

and, for “churches and other public or private organisations the ethos of which is based on 
religion or belief”, “where (…) a person’s religion or belief constitute a genuine, legitimate 
and justified occupational requirement” – but only if legislation permitting such discrimina-
tion has existed for longer than the Directive itself.51

The Equality Act 2010 recreates this law, similarly prohibiting discrimination, and also pro-
viding an exception for “occupational requirement[s]” where “the application of the require-
ment is a proportionate means of achieving a legitimate aim”.52

50 Department for Education, School Admission Appeals Code, February 2012, available at: https://www.gov.
uk/government/publications/school-admissions-appeals-code.

51 See above, note 15, Article 4.

52 See above, note 16, Schedule 9, Part 1.

https://www.gov.uk/government/publications/school-admissions-appeals-code
https://www.gov.uk/government/publications/school-admissions-appeals-code
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However, unlike in the Directive, there is an exception to this exception, which excludes four 
sections of education legislation from the Equality Act entirely.53 These sections of the School 
Standards and Framework Act 1998 permit voluntary aided schools, academies, free schools 
and private schools to give: 

[P]reference (…) in connection with the appointment, remuneration or promotion 
of teachers at the school, to persons – (i) whose religious opinions are in accord-
ance with the tenets of the religion or religious denomination specified in relation 
to the school under section 69(4), or (ii) who attend religious worship in accord-
ance with those tenets, or (iii) who give, or are willing to give, religious education 
at the school in accordance with those tenets.54

It similarly provides that:

[R]egard may be had, in connection with the termination of the employment of 
any teacher at the school, to any conduct on his part which is incompatible with 
the precepts, or with the upholding of the tenets, of the religion or religious de-
nomination so specified.55

They also permit voluntary controlled and foundation schools to behave in an identical man-
ner for up to one fifth of teaching staff (and for academies that were voluntary controlled or 
foundation schools before converting to academy status, a similar limit is applied).56

b.	 Genuine	occupational	requirements	examined

It seems clear that if it were not for the exception to the GOR legislation, schools with a re-
ligious character would not be able to require all teachers to share the faith of the school. 
Schools that teach faith-based religious education would certainly be able to claim a GOR for 
the head of their RE department, and might also be able to claim a GOR for the headteacher 
and other senior teaching posts. Some schools might argue that they require a certain pro-
portion of teachers to be of a certain faith, in order to ensure the religious ethos of the school. 
But surely it goes beyond GOR to permit every voluntary aided school to require every single 
teacher to share the faith of the school.

The evidence clearly shows that schools go beyond what is permitted by GOR. For instance, 
the clear policy of the Catholic Education Service for England and Wales (CES), the agency 

53 Ibid., Schedule 22, Para 4, The four sections are School Standards and Framework Act 1998, Sections 
58(6)–(7); 60(4)–(5); section 124A; and 124AA.

54 Quoted is School Standards and Framework Act, Section 60(5)(a). This and Sections 124A(2) and 
124AA(6) extend the same provisions to all religiously designated schools.

55 Ibid., Section 60(5)(b). This and Sections 124A(3) and 124AA(7) extend the same provisions to all reli-
giously designated schools.

56 Ibid., Section 58(1)–(3).
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of the Catholic Bishops’ Conference of England and Wales that is responsible for education, 
is that “the posts of Headteacher, Deputy Headteacher and Head or Coordinator of Religious 
Education are to be filled by baptised and practising Catholics”; for other “Teacher posts – 
Applicants are advised that schools/colleges are entitled to give priority to practising Catho-
lic applicants.” For non-teaching posts, discrimination is explicitly limited to where a GOR can 
be demonstrated:

Applicants are advised that schools/colleges (in England only) are entitled to give 
priority to practising Catholic applicants where it can be demonstrated that it 
is a proportionate means of achieving a legitimate aim (commonly known as a 
“genuine occupational requirement”).57

Similarly, the CES’s policy is that:

The Bishops require that the Headteacher or Principal, Deputy Headteacher or 
Vice-Principal, and Head of RE/RE Co-ordinator must be practising Catholics. 
Preferential consideration should also be given to practising Catholics for all 
teaching posts and for non-teaching posts where there is a specific religious occu-
pational requirement, i.e., chaplaincy post. In England and Wales statutory provi-
sion allows for such preferences to be made.58

The meaning is clear: the CES believes that every teacher in every Catholic school can be 
required to be a practising Catholic, and furthermore that preferential consideration should 
be given to practising Catholics for every teaching post. The fact that it is not required that 
Catholics fill every teaching post, and that only preferential consideration is given to practis-
ing Catholics for these posts, shows that it cannot be said to be a GOR that the posts are filled 
by Catholics.

It is easy to find examples of this kind of discrimination happening in practice. A cursory 
glance at a recruitment website reveals several in just a couple of minutes.59

57 As quoted from the Catholic Education Service for England and Wales’s application forms, available at: 
http://www.catholiceducation.org.uk/employment-documents/application-forms.

58 See Stock, M., above, note 49.

59 See for example St Bede’s School, “Person Specification: Head of Mathematics” which states as desirable, 
“Personally committed and practicing Christian, member in good standing of any denomination served by 
the school.”, available at: https://docs.google.com/document/d/1VfB57yrsx6MKl_hsZVCaj3ciobmSwCf-
hVgo6IXF2GBc/edit?usp=sharing; St Gregory’s Catholic College, “Person Specification: Head of English”, 
which states as desirable, “Practicing Catholic”, available at: https://www.tes.co.uk/Upload/Attach-
ments/TES/041DCF0001/Head%20of%20English%20-%20Person%20Specification%20April%20
2014.pdf; St. Monica’s R.C. High School, “Person Specification: Head of ICT”, which states, “The Gover-
nors particularly welcome applications from Practicing Catholics but all applications will be considered.”, 
available at: https://docs.google.com/a/humanism.org.uk/document/d/1bJ-CPBu0jsZlJuK9v8uW2udx-
TikXOAyUhjoCzYoOlco/edit; Holy Family Catholic Primary School, letter to prospective candidates titled 

http://www.catholiceducation.org.uk/employment-documents/application-forms
https://docs.google.com/document/d/1VfB57yrsx6MKl_hsZVCaj3ciobmSwCfhVgo6IXF2GBc/edit?usp=sharing
https://docs.google.com/document/d/1VfB57yrsx6MKl_hsZVCaj3ciobmSwCfhVgo6IXF2GBc/edit?usp=sharing
https://www.tes.co.uk/Upload/Attachments/TES/041DCF0001/Head%20of%20English%20-%20Person%20Specification%20April%202014.pdf
https://www.tes.co.uk/Upload/Attachments/TES/041DCF0001/Head%20of%20English%20-%20Person%20Specification%20April%202014.pdf
https://www.tes.co.uk/Upload/Attachments/TES/041DCF0001/Head%20of%20English%20-%20Person%20Specification%20April%202014.pdf
https://docs.google.com/a/humanism.org.uk/document/d/1bJ-CPBu0jsZlJuK9v8uW2udxTikXOAyUhjoCzYoOlco/edit
https://docs.google.com/a/humanism.org.uk/document/d/1bJ-CPBu0jsZlJuK9v8uW2udxTikXOAyUhjoCzYoOlco/edit
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It is also clear that this broad freedom of faith schools to discriminate is, or perhaps was, 
the UK Government’s understanding of the law. The following exchange in parliament be-
tween an opposition Member of Parliament and the Minister of State for Schools attests to 
this fact:

Mr Jim Cunningham: To ask the Secretary of State for Education by what mech-
anism he will ensure that the selection and appointment of teachers in academy 
faith schools is compatible with the provisions of the Equalities Act 2010 [stet].

Mr Gibb: All new academies, as with existing academies, will be governed by the 
employment provisions contained in the School Standards and Framework Act 
1998 (SSFA). The SSFA permits faith schools, including faith academies, to dis-
criminate on religious grounds in relation to certain staff and its provisions are 
preserved under the Equality Act 2010. Faith academies, in line with voluntary 
aided schools, may apply religious criteria to the appointment of teaching staff 
but not to non-teaching staff unless there is a genuine occupational requirement 
for them to be of a particular faith.60

Furthermore, the Government’s Equality Act guidance, last revised in May 2014, states that:

Voluntary-aided schools may apply religious criteria when recruiting or dismiss-
ing any member of their teaching staff (…) Religious criteria may not be applied 

“Important information on equal opportunity”, which states that, “Some teaching posts include specif-
ic responsibility for providing leadership and direction in the religious life and Catholic identity of the 
school and in these cases there will be a requirement that the successful candidate is a baptised and 
practicing Catholic. In other appointments, where two or more candidates for teaching posts are equal-
ly strong in the context of the criteria for appointment, preference may be given to a candidate who is 
Catholic.”, available at: https://docs.google.com/a/humanism.org.uk/document/d/1x3pRDiTZ_aIbqEy-
9IBr_dVADPgzGIYuL-VNEzXUbAEo/edit. Such practice is widespread – many more similar examples are 
easy to find. Thirteen more are given at BHA, “European Commission re-opens investigation into whether 
UK ‘faith’ school laws break European employment laws as UK Government shifts position”, 20 February 
2015, available at: https://humanism.org.uk/2015/02/20/european-commission-re-opens-investiga-
tion-whether-uk-faith-school-laws-break-european-employment-laws-uk-government-shifts-position.

60 “Written Answers for 06 September 2010”, House of Commons Hansard, 2010, columns 340W-341W, avail-
able at: http://www.publications.parliament.uk/pa/cm201011/cmhansrd/cm100906/text/100906w 
0013.htm#10090816001725. Further examples include “Written Answers to Questions: Monday 23 
January 2012”, House of Commons Hansard, 2012, Column 7W, in which the Minister states, “Only desig-
nated faith schools have an exemption from the Equality Act 2010 which allows them to apply religious 
criteria to certain posts, in line with the provisions of the Schools Standards and Framework Act 1998. 
Other schools may only discriminate in relation to senior posts if they can demonstrate that there is a 
genuine occupational requirement for the post holder to be of a particular religion or belief.”, available 
at: http://www.publications.parliament.uk/pa/cm201212/cmhansrd/cm120123/text/120123w0001.
htm#12012310000029. See also “Written Answers: Monday 12 July 2010”, House of Commons Hansard, 
2010, Column WA111, available at: http://www.publications.parliament.uk/pa/ld201011/ldhansrd/
text/100712w0001.htm#10071230000823.

https://docs.google.com/a/humanism.org.uk/document/d/1x3pRDiTZ_aIbqEy9IBr_dVADPgzGIYuL-VNEzXUbAEo/edit
https://docs.google.com/a/humanism.org.uk/document/d/1x3pRDiTZ_aIbqEy9IBr_dVADPgzGIYuL-VNEzXUbAEo/edit
https://humanism.org.uk/2015/02/20/european-commission-re-opens-investigation-whether-uk-faith-school-laws-break-european-employment-laws-uk-government-shifts-position/
https://humanism.org.uk/2015/02/20/european-commission-re-opens-investigation-whether-uk-faith-school-laws-break-european-employment-laws-uk-government-shifts-position/
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to any other posts in a [voluntary-aided] school unless there is a genuine occupa-
tional requirement.61

Similar exceptions from the GOR law apply in Scotland and Northern Ireland. With respect to 
Northern Ireland, this is expressly permitted by the Directive itself, which says:

In order to maintain a balance of opportunity in employment for teachers in 
Northern Ireland while furthering the reconciliation of historical divisions be-
tween the major religious communities there, the provisions on religion or belief 
in this Directive shall not apply to the recruitment of teachers in schools in North-
ern Ireland in so far as this is expressly authorised by national legislation.62

However there is no similar permission for derogation for England, Wales and Scotland. 
There are similar issues in some other countries as well, but in 2012 the European Com-
mission (EC), told the European Humanist Federation that the only complaints received had 
been from the UK.

c.	 European	Commission	formal	investigation

As a result of these problems, in April 2010 the BHA submitted a formal complaint to the EC, 
alleging that UK law does not correctly implement the Directive, instead allowing discrimina-
tion too broadly.63 In July 2012, the EC took the matter up as a formal investigation.64 In March 
2013, the EC asked the UK Government a number of questions, to which the Government 
responded in June.65

In its response, the Government set out a different position from the one publicly stated. It 
argued that:

[I]f a teacher brought a claim against a school (on the basis that the school, as an 
employer, had discriminated against them in their remuneration, for example), 
then the court or tribunal would consider the legislation in this wider context. 

61 See above, note 25, Paras 8.17 and 8.19.

62 See above, note 15, Article 15.2.

63 BHA, Complaint to the Commission of the European Communities concerning failure to comply with com-
munity law, April 2010, Para 11, available at: https://humanism.org.uk/wp-content/uploads/bha-com-
plaint-to-the-european-commission-on-employment-in-faith-schools.pdf.

64 Letter from EC to BHA, 17 July 2012, available at: https://humanism.org.uk/wp-content/uploads/euro-
pean-commission-response-to-bha-complaint-on-employment-in-faith-schools.pdf.

65 As set out in BHA, Conformity of various UK laws with Article 4 of Directive 2000/78/EC: Response from 
the British Humanist Association to the observations of the United Kingdom Government, July 2013, avail-
able at: https://humanism.org.uk/wp-content/uploads/BHA-comments-on-UK-Government-observa-
tions-final.pdf.

https://humanism.org.uk/wp-content/uploads/bha-complaint-to-the-european-commission-on-employment-in-faith-schools.pdf
https://humanism.org.uk/wp-content/uploads/bha-complaint-to-the-european-commission-on-employment-in-faith-schools.pdf
https://humanism.org.uk/wp-content/uploads/european-commission-response-to-bha-complaint-on-employment-in-faith-schools.pdf
https://humanism.org.uk/wp-content/uploads/european-commission-response-to-bha-complaint-on-employment-in-faith-schools.pdf
https://humanism.org.uk/wp-content/uploads/BHA-comments-on-UK-Government-observations-final.pdf
https://humanism.org.uk/wp-content/uploads/BHA-comments-on-UK-Government-observations-final.pdf
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There is a well-established principle in English and European law that legislation, 
to the extent possible, must be construed as being consistent with the require-
ments of European law. If that is not possible, it is to be dis-applied to the extent 
required for consistency with European law. Bearing this in mind, section 60(5)
(a) [of the School Standards and Framework Act 1998, which permits religious 
discrimination against teachers] could and would, if necessary, be construed and 
applied by a court or tribunal as permitting preferential decisions on grounds of 
religious belief, only to the extent that such decisions were consistent with genu-
ine, legitimate and justified occupational requirements.66

There are several things worth noting about this. First, this is a different position from the 
one publicly taken by the Government, which by distinguishing non-teaching posts as re-
quiring a GOR, makes it clear that religious discrimination in teaching posts is free from that 
restriction. Second, it is contrary to the position taken by the CES and most faith schools 
– understandably, given the public position taken by the Government – the consequence of 
which is that the vast majority of teachers applying for or considering applying for jobs at 
faith schools, unaware of the fact that UK law is broader than EU law, will be discriminated 
against without even realising this discrimination is unlawful. 

Third, it means that the exception from GOR in the Equality Act 2010 has no point or effect, 
which leads to the question why it was included in the legislation at all. Fourth, it is not 
clear that a court or tribunal dealing with a relevant case would behave in the manner the 
UK Government claims to expect. Indeed, in its portion of the UK Government’s response, 
the Scottish Government cited a 2012 Employment Tribunal case in which the claimant, a 
supply teacher, lost, but in the author’s opinion, would not have done, had GOR laws been 
considered, which they were not. The fact that they were not considered reflects the lack 
of awareness.67

And finally, as the BHA pointed out in its response in July:

[I]t is not considered acceptable by the European Court of Justice for a national 
Government to inadequately implement a Directive, instead relying on domestic 
courts to resolve the difference. In Infringement No 2006/2450, [footnote omit-
ted] the European Commission ruled:

“As the Commission pointed out in the letter of formal notice, the European Court 
of Justice has consistently held that the provisions of Directives must be imple-
mented with sufficient clarity and precision to satisfy the requirements of legal 

66 UK Government, Conformity of various UK laws with Article 4 of Directive 2000/78/EC: The observations of 
the United Kingdom Government, June 2013 as quoted in Ibid., Para 11.

67 Employment Tribunals (Scotland), McShane v Glasgow City Council, Case No: S/105844/2010, available 
at: https://humanism.org.uk/wp-content/uploads/3800-12-JUST-UK-Response-Annex-1.pdf.

https://humanism.org.uk/wp-content/uploads/3800-12-JUST-UK-Response-Annex-1.pdf
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certainty (see in particular cases 29/84 Commission v Germany [1985] ECR 1661 
paragraph 23, C-159/99 Commission v Italy [2001] ECR I-3541 paragraph 24, case 
C-365/93 Commission v Greece [1995] ECR I-499, paragraph 9; and C-144/99 and 
case Commission v The Netherlands, [2001] ECR I-3541, paragraphs 17 and 21).”

The Commission then goes on to state “that in relation to a common law legal 
system a Court of Appeal judgment with precedent value may constitute an ade-
quate transposition of a provision of a Directive.” But in this case we do not have 
any such judgment.68 

However, in March 2014 the EC wrote to the UK Government saying that:

[W]e have come to the conclusion that you have provided sufficient clarifications 
as regards the narrow interpretation of this legislation in line with the Directive. 
These points are based on complaints which concern the legislation itself and not 
individual cases. Since we have no evidence of incorrect application of the laws at 
stake, the clarifications you have provided are considered sufficient. However, we 
reserve the right to re-assess this position in case we in the future receive evidence 
of incorrect application, for example complaints concerning individual cases of 
incorrect application.69

This is in spite of the Scottish Tribunal case noted above and the ease with which it is possible 
to find individual job recruitment advertisements following UK law but not the Directive. The 
EC did not inform the BHA of its decision until October 2014,70 and only provided the BHA 
with the reasoning in December 2014. In light of the individual examples cited earlier in this 
paper, the BHA asked the EC to re-open the case, which it agreed to do in January 2015.

d.	 Discrimination	on	grounds	other	than	religion

Finally, to provide wider context, it is worth noting that there are other ways that schools can 
discriminate against staff. Marriage and civil partnership are not protected characteristics 
for the purposes of the Directive, and there have been several high profile incidents of Catho-
lic schools dismissing senior staff for getting divorced, having affairs, having pre-marital re-
lationships, and so on.71 In Spain, teachers of confessional religious education in state schools 

68 See above, note 63, Para 13.

69 European Commission, Note for the attention EU pilot contact point of the United Kingdom, March 2014.

70 Stein, A., Subject: Your complaint EU PUot 3800/12/JUST – CHAP (2010) 1206, European Commission, 20 
October 2014.

71 For example, Prynne, M., “Headmaster sacked from Catholic school over marriage split”, The Daily Telegraph, 
25 April 2014, available at: http://www.telegraph.co.uk/education/educationnews/10787455/Headmaster-
sacked-from-Catholic-school-over-marriage-split.html See above, note 49, “What are examples of substantive 
life choices which are incompatible with the teaching of the Catholic Church?”, pp. 31–32, for a fuller list.

http://www.telegraph.co.uk/education/educationnews/10787455/Headmaster-sacked-from-Catholic-school-over-marriage-split.html
http://www.telegraph.co.uk/education/educationnews/10787455/Headmaster-sacked-from-Catholic-school-over-marriage-split.html
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are employed by the Catholic Church. In one 2012 case, the bishop refused to renew the 
employment contract of a priest who chose to get married; the priest challenged this decision 
at the European Court of Human Rights, but it was decided that the Church’s freedom of reli-
gion trumped the priest’s right to a private life under Article 8.72 Additionally, last year, three 
Muslim state schools where the pupils are single-sex were found to be claiming GORs on the 
basis of gender when hiring staff (two were identified by the BHA, one by someone else). The 
schools were told by the Government that this is unlawful and ordered to stop doing so.73

e.	 Summary

It seems clear that the Directive means that religious schools do not have the legal freedom 
to religiously discriminate against more than just a few teaching staff. But a straightforward 
reading of UK law suggests that they can require every teacher to be of a certain religion. The 
UK Government has in the past confirmed this and the CES has adopted this position as well. 
As a consequence it is unsurprising that many schools have discriminated in this manner, 
even though the EC case has shown that even in the Government’s view, such discrimination 
is unlawful. The apparently meaningless exception in the Equality Act which seemingly per-
mits such discrimination should be repealed.

5. Education

a. Overview

We are principally concerned with two areas of education, namely RE and collective worship.

By law, every state school in England and Wales has to make “provision for religious edu-
cation for all registered pupils at the school”.74 At maintained schools without a religious 
character, and voluntary controlled and foundation schools with a religious character, 
such RE is overseen by a local authority body known as a “standing advisory council on 
religious education” (SACRE) and must follow a “locally agreed syllabus”, set at least every 
five years by another local authority body (often with an identical membership) known 
as an “agreed syllabus conference” (ASC). Agreed syllabuses must “reflect the fact that the 
religious traditions in Great Britain are in the main Christian whilst taking account of the 
teaching and practices of the other principal religions represented in Great Britain”,75 but 
must not:

72 Fernández Martínez v Spain, Application No. 56030/07, 15 May 2012.

73 BHA, “Government tells Muslim state schools to stop discriminating against staff on the basis of gender”, 6 March 
2014, available at: https://humanism.org.uk/2014/03/06/government-tells-muslim-state-schools-stop-dis-
criminating-staff-basis-gender.

74 Education Act 2002. The relevant sections are Section 80 for England and Section 101 for Wales.

75 Education Act 1996, Section 375.

https://humanism.org.uk/2014/03/06/government-tells-muslim-state-schools-stop-discriminating-staff-basis-gender/
https://humanism.org.uk/2014/03/06/government-tells-muslim-state-schools-stop-discriminating-staff-basis-gender/
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[P]rovide for religious education to be given to pupils at a school to which this 
paragraph applies by means of any catechism or formulary which is distinctive 
of a particular religious denomination (but this is not to be taken as prohibiting 
provision in such a syllabus for the study of such catechisms or formularies).76

At voluntary aided schools with a religious character, such RE must be “in accordance with 
the tenets of the religion or religious denomination” of the school.77 The funding agreements 
of academies and free schools also require them to teach RE, and allow them to set their own 
syllabus. For academies and free schools with no religious character, and faith academies that 
converted from being voluntary controlled or foundation schools, the syllabuses must be set 
“in accordance with the requirements for agreed syllabuses”; while for other academies and 
free schools with a religious character, the RE must be “in accordance with the tenets of the 
Academy’s specified religion or religious denomination.”78

In addition, the Equality Act 2010 precludes discrimination by a school “in the way it pro-
vides education for the pupil”,79 although there is an exception to this for schools with a re-
ligious character,80 and for the content of the curriculum (so as not to make it illegal to teach 
about, for example, works of fiction in English with racist, sexist or homophobic portrayals 
of characters).81

Every school in England and Wales also has to have a daily “act of collective worship”.82 For schools 
with a religious character, this has to be “in accordance with the tenets and practices of the reli-
gion or religious denomination” of the school.83 For schools with no religious character, this has to 
be “wholly or mainly of a broadly Christian character”.84 Schools can apply for a “determination” 
to lift the requirement that the worship is Christian (if, for example, the school considers it would 
be more appropriate for some or all pupils to attend daily worship in line with another faith), but 
the requirement to have an act of worship cannot be lifted entirely.85 It is not legally possible for a 
school to have assemblies that are wholly or mainly secular, let alone humanist. Again, there is an 

76 See above, note 54, Schedule 19.

77 Ibid., Schedule 19.

78 Department for Education, Mainstream academy and free school: single model funding agreement, Decem-
ber 2014, available at: https://www.gov.uk/government/publications/academy-and-free-school-single-
model-funding-agreement.

79 See above, note 16, Section 85.

80 Ibid., Section 89.

81 Ibid., Schedule 11, Para 5.

82 See above, note 54, Section 70.

83 Ibid., Schedule 20.

84 Ibid.

85 Ibid.

https://www.gov.uk/government/publications/academy-and-free-school-single-model-funding-agreement
https://www.gov.uk/government/publications/academy-and-free-school-single-model-funding-agreement
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exception written into the Equality Act 2010 to ensure that collective worship does not fall afoul 
of the legislation.86 We believe the UK is the only country in the world to require all pupils to take 
part in a daily act of worship, with the default assumption that this worship is Christian.87

b.	 The	place	of	non-religious	worldviews	in	RE

Several issues arise from this. One is the place of non-religious worldviews such as Humanism in 
the RE curriculum at schools with no religious character, as well as the place of religions that are 
not deemed to be “principal” (a term generally understood to mean Christianity, Islam, Judaism, 
Hinduism, Sikhism, and Buddhism). This article will address the question of non-religious world-
views, and at this stage we will deviate from considering issues to do with faith schools. The BHA 
believes the most appropriate place for teaching about non-religious worldviews to occur is in 
RE, because all the contemporary justifications for the subject of RE in schools (other than when 
such teaching is confessional) logically also apply to teaching about non-religious worldviews.88 
The law, on the face of it, only refers to the teaching of “principal religions”. But since the relevant 
domestic legislation was passed, the Human Rights Act 1998 has also been passed. Legal advice 
the BHA has obtained from David Wolfe QC explains that this Act89 and subsequent case law such 
as the Folgerø case (a Norwegian case that essentially established that the state must be neutral 
on matters of religion or belief in the school curriculum),90 taken together, mean that prior refer-
ences in law to “religion” should, as much as possible, be read as “religion or belief”.

This matches most international guidance on the matter, for example the Office for Demo-
cratic Institutions and Human Rights-Organization for Security and Co-operation in Europe’s 
Toledo Guiding Principles on teaching about religions and beliefs in public schools,91 the Fi-
nal Document of the International Consultative Conference on School Education in Relation 
to Freedom of Religion or Belief, Tolerance and Non-Discrimination,92 and the Council of Eu-

86 See above, note 16, Schedule 11, Para 6.

87 Lord Avebury, the International Humanist & Ethical Union and National Secular Society, A Joint UPR Sub-
mission on the United Kingdom of Great Britain and Northern Ireland – Session 13 (21st May – 1st June 2012), 
November 2011, Para 20, available at: http://www.secularism.org.uk/uploads/nss-briefing-for-the-un-
universal-periodic-review-of-uk.pdf.

88 BHA, “Why Humanism is included in Religious Education”, Humanism for Schools website, available at: 
http://humanismforschools.org.uk/guidance/why-humanism-is-included-in-religious-education-re.

89 In particular, see above, note 14, Section 3(1).

90 European Court of Human Rights, Folgerø and Others v. Norway, Application No. 15472/02, 29 June 2007.

91 Organization for Security and Co-operation in Europe, Toledo Guiding Principles on Teaching about Reli-
gions and Beliefs in Public Schools, November 2007.

92 Final Document of the International Consultative Conference on School Education in Relation to Freedom of 
Religion or Belief, Tolerance and Non-Discrimination, November 2001, available at: http://www.hurights.
or.jp/archives/human_rights_education_in_asian_schools/section2/2002/03/final-document-of-the-in-
ternational-consultative-conference-on-school-education-in-relation-to-freed.html.

http://www.secularism.org.uk/uploads/nss-briefing-for-the-un-universal-periodic-review-of-uk.pdf
http://www.secularism.org.uk/uploads/nss-briefing-for-the-un-universal-periodic-review-of-uk.pdf
http://humanismforschools.org.uk/guidance/why-humanism-is-included-in-religious-education-re/
http://www.hurights.or.jp/archives/human_rights_education_in_asian_schools/section2/2002/03/final-document-of-the-international-consultative-conference-on-school-education-in-relation-to-freed.html
http://www.hurights.or.jp/archives/human_rights_education_in_asian_schools/section2/2002/03/final-document-of-the-international-consultative-conference-on-school-education-in-relation-to-freed.html
http://www.hurights.or.jp/archives/human_rights_education_in_asian_schools/section2/2002/03/final-document-of-the-international-consultative-conference-on-school-education-in-relation-to-freed.html
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rope’s Recommendation of the Committee of Ministers to member states on the dimension of 
religions and non-religious convictions within intercultural education.93 Such inclusion was 
specifically recommended in the UN Special Rapporteur on freedom of religion or belief’s 
last report on the UK.94

This legal advice and these recommendations have implications not only for RE curriculums, 
but also for the composition of ASCs and SACREs, which at the moment have a group for 
“religions and denominations” reflecting “the principal religious traditions in the area” (oth-
er than the Church of England who in England get their own separate group).95 It has been 
the subject of some debate as to whether humanists can be full members of that group, or 
are limited to co-option onto SACREs in a non-voting capacity (ASCs do not provide for the 
possibility of co-option). The vast majority of SACREs in England now have a humanist as a 
member. An increasing number have full members, but there is still some uneasiness, with 
most humanists being co-opted, and half a dozen only being observers (SACRE meetings are 
public meetings which anyone is entitled to attend), unallowed to speak without the chair’s 
permission. One SACRE (Birmingham’s) actively campaigns against Humanism being on lo-
cally agreed syllabuses and humanists being members of the SACRE. Birmingham SACRE 
even successfully threatened the Government over this matter when it was producing new 
guidance in 2009.96 The SACRE has also had long-running difficulty over the place of the Ah-
madiyya Muslim Community, with the other Muslim representatives refusing to grant mem-
bership to an Ahmadi Muslim under the title “Ahmadi Muslim”.97

With regard to the curriculum, locally agreed syllabuses have increasingly become inclu-
sive of non-religious worldviews. The last major survey on the matter found that over three 
quarters of locally agreed syllabuses include Humanism to some extent.98 With progressively 
more inclusive national guidance published in recent years, that inclusion has become deep-

93 Council of Europe, Recommendation CM/Rec(2008)12 of the Committee of Ministers to member states on 
the dimension of religions and non-religious convictions within intercultural education, December 2008.

94 Human Rights Council, Report of the Special Rapporteur on freedom of religion or belief, Asma Jahangir 
into the United Kingdom of Great Britain and Northern Ireland (June 2007), UN Doc., A/HRC/7/10/Add.3, 
7 February 2008, (amongst others) Para 69.

95 See above, note 76, Section 390 for Standing Advisory Councils on Religious Education (SACRE) and 
Schedule 31, Para 4 for Agreed Syllabus Conferences.

96 BHA, “Birmingham taxpayers’ money used to urge systematic discrimination against non-religious in 
RE”, 12 June 2014, available at: https://humanism.org.uk/2014/06/12/birmingham-taxpayers-mon-
ey-used-council-urge-systematic-discrimination-non-religious-re/, and BHA, BHA BRIEFING: Discrimi-
nation by Birmingham SACRE against humanists, 12 June 2014, available at: https://humanism.org.uk/
wp-content/uploads/BHA-BRIEFING-Discrimination-by-Birmingham-SACRE-against-humanists.pdf.

97 Ibid.

98 Watson, J., Humanism in Agreed Syllabuses for Religious Education: A Report to the British Humanist Associ-
ation, November 2007, available at: http://humanism.org.uk/wp-content/uploads/Watson-Syllabus-Re-
port.pdf.

https://humanism.org.uk/2014/06/12/birmingham-taxpayers-money-used-council-urge-systematic-discrimination-non-religious-re/
https://humanism.org.uk/2014/06/12/birmingham-taxpayers-money-used-council-urge-systematic-discrimination-non-religious-re/
https://humanism.org.uk/wp-content/uploads/BHA-BRIEFING-Discrimination-by-Birmingham-SACRE-against-humanists.pdf
https://humanism.org.uk/wp-content/uploads/BHA-BRIEFING-Discrimination-by-Birmingham-SACRE-against-humanists.pdf
http://humanism.org.uk/wp-content/uploads/Watson-Syllabus-Report.pdf
http://humanism.org.uk/wp-content/uploads/Watson-Syllabus-Report.pdf
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er,99 and in 2013 the RE Council for England and Wales published a new Curriculum Frame-
work for Religious Education in England, endorsed by the Government, which covered key 
stages 1–3 (ages 5–14) and put Humanism on an equal footing to the principal religions.100

However, since then the Government has introduced new General Certificate of Secondary 
Education (GCSE), AS level and A level subject content for religious studies in England (these 
being the primary qualifications for students aged 14–18, and religious studies courses be-
ing de facto the way that schools meet their statutory obligations to teach RE).101 The subject 
content allows for systematic study of the principal religions, and has annexes at GCSE level 
prescribing content for the six “principal religions”. But it does not allow for the systematic 
study of non-religious worldviews such as Humanism. This was in spite of the BHA producing 
an analogous annex at the request of Department for Education officials and alongside the RE 
Council and others having campaigned to have Humanism included.102 Disappointingly, how-
ever, since this campaign launched, the Government amended guidance for schools which 
had recommended they “[u]se teaching resources from a wide variety of sources to help pu-
pils understand a range of faiths, and beliefs such as atheism and humanism” by deleting 
“and beliefs such as atheism and humanism”.103

99 See, for example, BHA, “New RE syllabuses put Humanism on equal footing to major religions”, 12 De-
cember 2014, accessible at: https://humanism.org.uk/2014/12/12/new-re-syllabuses-put-human-
ism-equal-footing-major-religions.

100 The Religious Education Council of England and Wales, A Curriculum Framework for Religious Edu-
cation in England, October 2013, available at: http://resubjectreview.recouncil.org.uk/media/file/
RE_Review_Summary.pdf. For commentary, see BHA, “New RE subject framework makes clear: schools 
should put non-religious beliefs on equal footing”, 23 October 2013, available at: https://humanism.
org.uk/2013/10/23/new-re-subject-framework-makes-clear-schools-put-non-religious-beliefs-
equal-footing.

101 For GCSE, see Department for Education, Religious studies GCSE subject content, 12 February 2014, avail-
able at: https://www.gov.uk/government/publications/gcse-religious-studies. For AS and A level, see Re-
ligious studies AS and A level subject content, 12 February 2014, available at: https://www.gov.uk/govern-
ment/publications/gce-as-and-a-level-religious-studies. For the consultation that led to the new content, 
see Department for Education, Reformed GCSE and A level subject content consultation, 7 November 2014, 
available at: https://www.gov.uk/government/consultations/gcse-and-a-level-reform-religious-studies.

102 See BHA, “Option to study humanism excluded from new GCSE and A level criteria; academics, teach-
ers, parents call on Government to reconsider”, 7 November 2014, available at: https://humanism.org.
uk/2014/11/07/option-study-humanism-excluded-new-gcse-level-criteria-academics-teachers-par-
ents-call-government-reconsider/. See also BHA, “BHA calls for inclusion of Humanism in respons-
es to consultations on GCSE, AS and A level religious studies”, 5 January 2015: https://humanism.org.
uk/2015/01/05/bha-calls-inclusion-humanism-responses-consultations-gcse-level-religious-studies.

103 BHA, “First GCSE, now British values: Government again deletes atheism and humanism from study”, 1 
December 2014: https://humanism.org.uk/2014/12/01/first-gcse-now-british-values-government-de-
letes-atheism-humanism-study.

https://humanism.org.uk/2014/12/12/new-re-syllabuses-put-humanism-equal-footing-major-religions/
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c.	 The	adequacy	of	opt-outs
 
So: breadth of the curriculum is one issue. Another issue relates to parental rights to have 
their children educated in line with their own beliefs, and the adequacy of opt-outs. In order 
to ensure that parents’ rights under Article 2 of Protocol 1 of ECHR are not infringed by RE 
or collective worship, whether in a school with no religious character or a faith school that 
a child has been allocated to against its parents’ wishes, parents have the right to “wholly or 
partly excuse” their child “from receiving religious education given at the school” and, in the 
case of pupils who are not yet in the sixth form, “from attendance at religious worship at the 
school”. In addition, a child who is in the sixth form (i.e. in the two final years of school educa-
tion when aged 16–17 or 17–18) may choose to opt-out of religious worship.104

These opt-outs are infrequently taken up, both because of low awareness of them and be-
cause of concerns about opted out children being victimised. In addition, schools do not have 
to arrange any alternative activity for opted out children. Although parents are allowed to 
take their children out of school “to receive religious education of a kind which is not provid-
ed in the school during the periods of time during which he is so excused”,105 this is normally 
quite impractical and requires parents to have the time and expertise to do this. In the BHA’s 
experience, many opted out children end up having to sit outside in the hallway, or alone in 
an empty classroom. In addition, children often inadvertently miss out on inclusive parts of 
assemblies, or other important parts of the day, such as school notices. This is in spite of the 
Folgerø case concluding, in the words of W. Cole Durham, Jr.,

Even there, one of the points that became clear from the Norwegian cases is that 
not any opt-out program is sufficient. This needs to be handled in a sensitive way. 
One of the children in the Norwegian cases was granted an opt-out, but it involved 
sending her to another room for the class period. This treatment was just the 
same as punishment of other students for bad behavior. An opt-out structure that 
can easily be interpreted as a punishment is certainly not satisfactory.106

After researching and thinking it over for several years, I informed the Head of my 
children’s school that I was removing them from collective worship. She said she 
completely understood and agreed to it. She then went on to ask what religion I 
was – “Is it Christian Science, or something like that?” I had mentioned in the past 
that I am a scientist. I replied, “No. I am an atheist.” She appeared a little put out.

104 See above, note 54, Section 71, as amended by Education and Inspections Act 2006, Section 55.

105 Ibid.

106 Durham, Jr., W.C., “Introduction”, in Davis, D. and Miroshnikova, E. (eds), The Routledge International 
Handbook of Religious Education, 2013, p. 12.
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At the end of year service, not attended by my children, the school handed out 
certificates for completion of their first year at school. My daughter was supposed 
to get hers later at the class picnic. That evening she burst into tears and said that 
as she had not gone to the service, she did not get her certificate. My daughter is 
5 years old. It was then the summer holidays so I had no way of complaining and 
thought I would see if the next year started well; it could have been an innocent 
oversight. It is now 3 days into the start of the school year and my children have 
just told me that they are still going to assembly every day.

Do you have any suggestions as to where I go from here? I do not want an ugly 
confrontation at school but I also believe that if I was the follower of ANY religion, 
this would not be happening to me; I would be protected by law. As I am without 
a religion, I do not seem to have any rights over my children’s spiritual well being. 
– email received by the BHA, September 2011.

Such issues are commonplace – the author is contacted by parents dealing with proselytising 
in school which they consider to be inappropriate, or issues to do with opt-outs, almost every 
day. They are even more acute with respect to faith schools, which often like to talk about 
how their religious ethos permeates through the whole of school life. This makes opting out 
all but impossible.

d.	 Children’s	rights

Finally, we turn to the issue of children’s rights. The UNCRC provides children with “the right 
to freedom of expression; this right shall include freedom to seek, receive and impart infor-
mation and ideas of all kinds, regardless of frontiers”, and says that children have the right 
to be prepared for “responsible life in a free society, in the spirit of understanding, peace, 
tolerance, equality of sexes, and friendship among all peoples, ethnic, national and religious 
groups”. This seems to go against the notion of faith-based schooling, a point that is reiterated 
by other parts of the Convention:

States Parties shall assure to the child who is capable of forming his or her own 
views the right to express those views freely in all matters affecting the child, the 
views of the child being given due weight in accordance with the age and maturity 
of the child (…)

States Parties shall respect the right of the child to freedom of thought, con-
science and religion. States Parties shall respect the rights and duties of the 
parents and, when applicable, legal guardians, to provide direction to the child 
in the exercise of his or her right in a manner consistent with the evolving ca-
pacities of the child. Freedom to manifest one’s religion or beliefs may be subject 
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only to such limitations as are prescribed by law and are necessary to protect 
public safety, order, health or morals, or the fundamental rights and freedoms 
of others.107

Complementing the UNCRC is the ECHR-related case law known as “Gillick competence”, es-
tablishing that once a child obtains sufficient understanding and intelligence to be mature 
enough to make up their own mind on the matter, a child’s right to make their own decisions 
overrides their parents’ rights over them.108 The Gillick case that led to the case law had to do 
with sexual health, but there is no reason why it should not also apply with respect to religion 
or belief as well.109

This raises two problems. First, particularly at secondary schools, is that Gillick-competent 
children may be forced by their parents to attend a faith school against their own wishes. 
This raises wider questions about the right of school choice and the appropriateness of 
faith schools.

Secondly, regardless of whether the school a child attends is religious or not, it is clearly 
the case that many young people attain Gillick competence in matters of religion or belief 
before the age of 16, and therefore the age at which opt-out rights transfer from parent 
to child – and then only for worship – is too late. This is not just an issue with RE and col-
lective worship, but also sex education, where the age at which the transfer occurs is cur-
rently 19. Indeed, the previous (Labour) Government proposed, in the Children, Schools 
and Families Act 2010, to lower this age to 15. However, the Government failed to pass 
the Bill before the “wash-up” period at the end of Parliament when only legislation that 
has the consent of all major parties gets through. All the major parties supported wider 
reforms in the bill around sex and relationships education and personal, social, health 
and economic (PSHE) education, which would have seen PSHE added to the national cur-
riculum. A new primary national curriculum was also being introduced. However, the Op-
position (Conservatives) refused to support the lowering of the opt-out age to 15, instead 
only supporting 16. The Government’s legal advice was that this would be incompatible 
with Gillick competence, and so as a consequence decided that it had to strip the entirety 

107 See above, note 31, Articles 13, 29, 12 and 14.

108 Gillick (A.P.) (Respondent) v West Norfolk and Wisbech Area Health Authority and the Department of Health 
and Social Security (Appellants) [1986] AC 112, [1986] 1 FLR 229, [1985] UKHL 7.

109 This is not to say that parents of children who are not yet Gillick-competent have the right to state-funded 
religious schooling in line with their own faith. As we discussed in the admissions chapter, Article two of 
Protocol one of the ECHR provides no such right, instead merely mandating that the state does not inter-
fere. What we are saying here is that until children are Gillick-competent, Article two of Protocol one of 
the ECHR provides parents with the right to bring children up in line with their own faith; after that, the 
right transfers to the child. And even then, parents’ rights over children who are not yet Gillick-competent 
are limited by the UNCRC, as set out earlier in this section.
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of the curriculum reforms out the bill.110 As of writing, PSHE is still not a statutory part of 
the curriculum.

e.	 Private	schools	and	opt-outs

Finally, while we have not discussed private schools at great length, it is worth noting that 
no law exists with respect to RE and collective worship at private schools, other than that 
those registered as religious are also exempted from provisions in the Equality Act 2010. This 
means that private schools can choose not to provide RE and collective worship. However, 
most private schools in England and Wales are religious. Furthermore, there are no opt-out 
rights for parents or pupils. The rationale for this is that if parents are unhappy with the re-
ligious education or worship being provided, they can remove their children from the school 
entirely and instead have them attend a state school, where their opt-out rights should be 
ensured. However, this option is clearly not open to a young person whose views differ from 
those of his or her parents – even one who is in the sixth-form and would have the right to 
opt out of worship if attending a state school. The Government has indicated to the BHA an 
unwillingness to address this issue.

f.	 Summary

We have seen that the UNCRC and Gillick competence, taken together, lead to serious ques-
tions about the very existence of religious schools, particularly at the secondary level. But 
more straightforward, narrower questions can be asked about the breadth of the RE curric-
ulum (in particular the place of non-religious worldviews), the adequacy of opt-outs, the fact 
that for Gillick-competent children it should be children, not parents, who are opting out, and 
the fact that no rights at all are provided to children’s schools. The author hopes that a future 
government will deal with these narrower questions soon.

Conclusion

We have seen that there are many areas where the intersection between religion or belief 
and education in English and Welsh state schools leads to tensions between domestic law 

110 Department for Children, Schools and Families, “Statement on the Children, Schools and Families Bill”, 
7 April 2010, available at: https://web.archive.org/web/20100413095457/http://www.dcsf.gov.uk/
news/index.cfm?event=news.item&id=statement_on_the_children_schools_and_families_bill. See also 
Balls, E., “Letter to Michael Gove on the Children, Schools and Families Bill”, 7 April 2010, which states, 
“your insistence that parents should have a right to withdraw their children until they reach the age of 
16 – the age at which they are in many respects considered adults – makes it impossible for us to proceed. 
Both British and European case law do not support an opt-out up to the age of 16.  As I explained when 
we discussed yesterday, that amendment would have meant that the bill would not have been compliant 
with the ECHR.  Your insistence that the age limit must be increased to 16 would have made the entire 
bill non-compliant with UK and European law and, therefore, our lawyers advised me that, as Secretary 
of State, I had no choice but to remove all the PSHE provisions.”, available at: https://web.archive.org/
web/20100411203246/http://www.edballs.co.uk/index.jsp?i=4812&s=1111.
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and practice and international equality and human rights obligations. In all these areas, the 
status quo is unpopular: by more than four to one, UK adults are against religious discrim-
ination in state school admissions.111 By more than seven to one, they are against religious 
discrimination in state school employment.112 Most oppose state-funded faith schools per 
se.113 Very few parents consider religion to be an important factor when picking which 
schools to send their children to.114 Most do not think the laws requiring collective worship 
should be enforced.115

Progress in addressing these issues is inexorably slow – many of the issues we have explored 
arise from unique exceptions to general prohibitions on discrimination written into the 
Equality Act 2010. Further, it is remarkable that the problematic aspects of the School Stand-
ards and Framework Act 1998 with respect to faith school employment were first tabled as 
amendments to the then bill by a bishop in the House of Lords.116

It is clear that progress towards eliminating discrimination and advancing equality in these 
areas has been much slower than in many other areas of UK life. The cause of this lies plain-
ly in the fact (with which this article started) that one-third of state-funded schools are 
religious. These schools constitute an extremely powerful lobby, as do the major national 
religious organisations. This is compounded by the fact that the biggest organisation, the 
Church of England, has the most moderate schools, but frequently defends the practice of 
other faith schools.

111 ComRes, “Accord Coalition & Faith Schools Study”, 4 November 2012, available at: http://accordcoali-
tion.org.uk/wp-content/uploads/2013/02/Accord-Coalition_Faith-Schools_November2012.pdf; and Of-
fice of the Children’s Commissioner, Children and young people’s views of education policy, March 2011, 
available at: http://www.childrenscommissioner.gov.uk/force_download.php?fp=%2Fclient_assets%2F-
cp%2Fpublication%2F483%2FChildrens_and_young_peoples_views_of_education_policy.pdf.

112 YouGov, YouGov/Accord Coalition Survey Results, 3-5 June 2009, available at: https://d25d2506sfb94s.
cloudfront.net/today_uk_import/YG-Archives-lif-accord-faithschools-090624.pdf.

113 Helm, T., and Townsend, M., “Taxpayers’ cash should not be used to fund faith schools, say voters”, The 
Observer, 14 June 2014, available at: http://www.theguardian.com/education/2014/jun/14/taxpayers-
should-not-fund-faith-schools; and ICM, Faith Schools Survey for Channel 4, 25–27 August 2014, available 
at: http://www.icmunlimited.com/pdfs/2010_august_c4_FaithSchools.pdf.

114 YouGov, YouGov/University of Lancaster Survey Results, 5-13 June 2013, available at: http://cdn.you-
gov.com/cumulus_uploads/document/4n6d3tnayp/YG-Archive-University-of-Lancaster-Faith-Mat-
ters-Debate-results-180613-faith-schools.pdf; and YouGov / Daybreak Survey Results, 12-13 September 
2010, available at: http://cdn.yougov.com/today_uk_import/YG-Archives-Life-YouGov-DaybreakReli-
gion-130910.pdf.

115 ComRes, Worship in School Study, 15–24 July 2011, conducted for the BBC, available at: http://www.com-
res.co.uk/polls/BBC_Religion_Worship_in_schools_results_(plus_regions)_July11.pdf.

116 See e.g. Straw, J., debate on “Human Rights Bill [Lords]” House of Commons Hansard, 20 May 1998, Columns 
1026-7, available at: http://www.publications.parliament.uk/pa/cm199798/cmhansrd/vo980520/deb-
text/80520-43.htm#80520-43_para2.
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However, the proportion of the population that is not religious has been steadily rising 
for many years.117 As of last year the Church of England has more children in its schools 
doing collective worship every weekday than it has parishioners on its pews on any given 
Sunday118 – its own research has shown that church growth is strongest when there is an 
oversubscribed school nearby.119 The trend against discrimination and against religious 
privilege is strong, assisted by frequent reports of abuses (for example of admissions pro-
cedures) by religious schools. The European Commission is still considering the unwar-
ranted exceptions to the UK’s employment equality laws. The status quo is steadily be-
coming less tenable and it can only be a matter of time before politicians stop seeing these 
issues as a can of worms too contentious to tackle and decide that they have to face up to 
them and introduce reforms.

117 As can be seen through NatCen Social Research’s British Social Attitudes Survey, available at: http://www.
britsocat.com/ (free registration required).

118 As can be seen by comparing figures from the Department for Education’s annual school census, the most 
recent of which is from January 2014, see above, note 7; with the Church of England’s annual Statistics for 
Mission, see above, note 44.

119 FAC, “New Church research shows growth is strongest where there are oversubscribed schools”, 7 March 
2014, available at: http://fairadmissions.org.uk/new-church-research-shows-growth-is-strongest-where 
-there-are-oversubscribed-schools.

http://www.britsocat.com/
http://www.britsocat.com/
http://fairadmissions.org.uk/new-church-research-shows-growth-is-strongest-where-there-are-oversubscribed-schools/
http://fairadmissions.org.uk/new-church-research-shows-growth-is-strongest-where-there-are-oversubscribed-schools/
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Religion and the Workplace 

Lucy Vickers1

Introduction

Whilst freedom of religion is well established as a fundamental right internationally and 
within Europe, the extent to which it should be enjoyed in the workplace is still the subject of 
some debate. There are two main areas of contention: one involves religious workers in sec-
ular organisations and the extent to which religious individuals can expect an organisation 
to accommodate their religious needs; the other concerns the interests of religious organi-
sations and the extent to which they should be governed by equality laws. Questions which 
arise include: can religious employees expect to be allowed time off work for prayer or other 
religious observance; and can religious organisations require that staff hold particular reli-
gious beliefs in order to work for the organisation? A particular area of concern is how to deal 
with the tension that can arise between equality grounds, such as where religious equality 
and sexual orientation equality seem mutually irreconcilable. Although legal protection for 
religion at work can be seen in many states, the UK example is used below, to illustrate the 
areas of tension which arise surrounding religion and belief at work. 

1. Religion at Work

Debates concerning the issue of religion and the workplace have been fairly prominent in 
recent years with a number of high profile cases receiving significant media attention, in-
cluding the cases of Ms Eweida,2 who was refused permission to wear a cross at work by her 
employer, British Airways; and Ms Ladele,3 who was dismissed from her role as a registrar for 
refusing, for religious reasons, to conduct civil partnerships. 

In the summer of 2014, in response to increasing debate regarding religion and belief, the 
UK’s Equality and Human Rights Commission (EHRC) launched a call for evidence from 
individuals and organisations about how religion or belief has affected experiences in the 
workplace as well as the provision of goods and services. This call for evidence forms part 
of the EHRC’s three year programme of work, Shared understandings: a new EHRC strategy 

1 Lucy Vickers is Professor of Law at Oxford Brookes University. Her main research area is the protection 
of human rights and equality within the workplace. The author is grateful to Dr David Perfect of the EHRC 
for helpful input into this article.

2 Eweida and Others v the United Kingdom, Application Nos. 48420/10, 59842/10, 51671/10 and 36516/10, 
15 January 2013.

3 Ladele v London Borough of Islington [2009] EWCA Civ 1357.
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to strengthen understanding of religion or belief in public life.4 The EHRC is interested in how 
religion or belief has affected the experiences of job applicants, employees or customers, 
whether people are aware of their legal rights, whether they feel the current law is effective 
and whether they have direct experience of discrimination on grounds of religion or belief. 

The findings from the call for evidence were published in March 2015.5 They present a very 
mixed picture, although there is certainly evidence of some contention. In some respects, the 
evidence suggests little cause for concern: a recurring theme from the respondents is that the 
law is clear and effective, with many examples of religious issues being dealt with respectfully 
and appropriately within workplaces. However, at the same time, many respondents report 
examples of perceived discrimination on grounds of religion in terms of recruitment, work 
conditions and harassment. This somewhat mixed picture is corroborated by the findings of 
a study by Weller et al.,6 reporting in 2013, showing that despite a decade of legal protection 
in the UK, employment remained an area in which unfair treatment on grounds of religion or 
belief was experienced. Nonetheless, the Weller study, as with the report on the EHRC’s call 
for evidence, also shows that over the last decade, many workplaces have developed policies 
and practices in which the needs of an increasingly diverse work force are being met. 

Both sets of research findings share common threads; first religion and belief are seen to cre-
ate few problems in the workplace, with many respondents feeling either that work places 
are and should be neutral places in which religion is viewed as a private matter, or feeling 
that religion was dealt with respectfully at work. Equally, both sets of research findings have 
demonstrated areas of concern, with the matters of dress codes, working time, accommo-
dating objections to certain work tasks and balancing freedom of religion with other equal-
ity rights identified as issues which require guidance. Moreover, the EHRC call for evidence 
revealed significant levels of concern from religious organisations in their capacity as em-
ployers, relating to the extent to which they can themselves discriminate when recruiting in 
favour of staff who share their religion. 

While these areas of difficulty may be experienced by a minority of employees and employ-
ers within the overall economy, nonetheless they represent some strongly held views. This 
is perhaps unsurprising. Of course, for many believers, as well those with no belief, the is-
sues are not particularly fundamental: conflicts between religious belief and the needs of the 
workplace may be minor or non-existent. Yet for others, belief or non-belief is more central to 
their sense of identity, will determine many aspects of their lives, and will not yield to other 

4 Shared understandings: a new EHRC strategy to strengthen understanding of religion or belief in public life, 
Equality and Human Rights Commission (EHRC), 2013.

5 Mitchell, M. and Beninger, K. with Donald, A. and Howard, E., Religion or Belief in the Workplace and Ser-
vice Delivery, EHRC, 2015 at p. 6.

6 Weller, P., Purdam, K., Ghanea, N. and Cheruvallil-Contractor, S., Religion or Belief, Discrimination and 
Equality, Bloomsbury, 2013.
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interests.7 Clearly this latter group of believers are likely to have more difficulty in reconciling 
religion and work, and those with strong non-religious views are unlikely to be content with 
significant levels of religious accommodation at work. Thus, although the numbers involved 
may be small, it remains important to assess whether the current legal framework can meet 
the concerns identified. In what follows, the legal framework is outlined, and some analysis 
is offered regarding the potential for the current law to achieve this.  

2. Legal Protection for Religion at Work 

A preliminary question that arises when considering the interaction of religion and work 
is whether the workplace is a forum in which religion has any traction at all. As suggested 
by some respondents to the EHRC call for evidence,8 it is arguable that religion should be 
regarded as a personal and private matter, with no special treatment at work. On this basis 
one might expect that the general protection for religious freedom would not apply in the 
workplace, but instead that religious freedom would be provided by the freedom of staff to 
resign from their jobs. 

Indeed, this minimalist approach to religious protection at work was taken until recently, 
with negative conduct related to religion or belief given no special treatment, but dealt with 
as part of standard disciplinary processes. However, two changes in the legal framework 
have led to a significant shift in approach. First, the EU Directive 2000/78 introduced an-
ti-discrimination protection on grounds of religion and belief in the context of employment 
and occupation, currently implemented in the UK by the Equality Act 2010. Secondly, in Jan-
uary 2013, the European Court of Human Rights (ECtHR) recognised in Eweida and Others v 
the United Kingdom that rights to religious freedom in Article 9 of the European Convention 
on Human Rights (ECHR) can be exercised in the context of the workplace when it held that 
dismissal amounted to a prima facie infringement of the right.9 

These legal developments show a greater recognition of the significance of the workplace as 
a setting in which religious freedom and equality should be enjoyed. This is, in part, due to 
the fact that for many workers it is not possible to separate religious practice from work, as 
religious practices such as dress codes or practices of prayer cannot simply be dropped dur-
ing working hours; and due also to the fact that it is often minority religious practices which 
are less easily compatible with standard working rules, so that a refusal to accommodate reli-
gious practice at work can have very unequal impact as between different religious groups.10 

7 Bradney, A., “Faced by Faith” in Oliver, P., Douglas-Scott, S. and Tadros, V. (eds), Faith in Law, Hart Publish-
ing, 2000. 

8 See Mitchell, M. et al, above note 5.

9 See above, note 2, Para 83.

10 Those of minority religion report higher levels of religious discrimination in the workplace than majority 
faiths, see Weller, P. et al, above, note 6. 
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Of course, other interests may well conflict with religion at work, such as the economic inter-
ests of the employer, the equality interests of service users, customers and other employees, 
and the rights of non-believers to be free from the influence of religion. Thus, any right to 
religious freedom at work will need to be held in balance with these other interests. 

The legal frameworks that operate for the protection of religious rights at work are human 
rights provisions, which protect individual and group freedoms; and equality law, under 
which religion and belief is a protected characteristic. The complementary nature of these 
two forms of protection for religion and belief can be illustrated by the UK legal framework in 
which religion is protected under Article 9 ECHR via the Human Rights Act 1998; and in the 
Equality Act 2010, which implements the EU Equality Directive 2000/78. The Human Rights 
Act 1998 requires that domestic law be interpreted as far as possible to comply with the 
ECHR, and so it can be expected that the Equality Act 2010 should be interpreted to accord 
with the jurisprudence of the ECtHR. 

Article 9 ECHR recognises that freedom of religion includes the right to manifest religion 
“either alone or in community with others”, so that the right applies to religious groups when 
they act as employers, as well as to religious individuals. The right has tended to be engaged 
with regard to manifestations of belief; in particular, the wearing of religious symbols, time 
off work and conscientious objection to certain work tasks. At the same time, religion and be-
lief is protected at work by the Equality Act 2010 which protects against direct and indirect 
discrimination, harassment and victimisation on grounds of religion or belief. 

Direct discrimination occurs where a person is treated less favourably on grounds of religion 
or belief and would include where employers refuse to employ religious staff altogether, or 
employ those of one religion on more favourable terms than those of a different religion. 
Although direct discrimination cannot be justified, an exception exists where, because of the 
nature of the occupation or the context in which the work is carried out, a religion or belief 
constitutes an occupational requirement for the job in question, and it is proportionate to 
impose that requirement, any resulting discrimination will be lawful.11 An additional and 
rather wider exception exists where the employer is an organisation with a religious ethos, 
such as hospices, or charities with a religious ethos. In these cases the religious ethos of the 
employer can be taken into account in assessing the proportionality of any religious work 
requirement.12 This is the case even though sharing a religious belief may not be an essential 
requirement for carrying to the core duties of the job, and the provision allows religious em-
ployers to require loyalty from their staff towards the religion. 

Indirect discrimination occurs where a provision, requirement or practice puts persons of 
a particular religion or belief at a particular disadvantage compared with others. It can be 
justified where there is a legitimate aim for the requirement and the means of achieving the 

11 Equality Act 2010, Schedule 9(1).

12 Ibid., Schedule 9(3).
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aim are appropriate and necessary.13 Examples include where the employer imposes require-
ments in terms of uniforms or hours of work, with which it is difficult for those of particular 
religions to comply. Any such requirements must be justified as a proportionate means to 
meet a legitimate aim. 

Common conflicts in the workplace involve dress codes, which interfere with religious em-
ployees’ right to manifest religion; employees who require time off for prayer or other reli-
gious observance; those who wish to be excused from particular duties; and those who feel 
restricted in their freedom to share religious views at work.14 Cases have arisen involving 
all these issues and the extent to which the competing interests at stake are adequately bal-
anced is considered in turn below. 

a.	 Dress	codes

In the employment context, one of the most common tensions that can arise between the 
needs of a business and the religious requirements of staff relate to dress codes.15 For ex-
ample, some workplaces impose restrictions on the wearing of religious symbols such as 
headscarves or turbans, to accord with a workplace uniform; alternatively, dress codes may 
require female staff to wear skirts or otherwise breach religious dress codes. A uniform im-
posed by the employer can be treated as an example of neutral practice, which has an in-
directly discriminatory effect, and which can only be lawful if justified as a proportionate 
means of achieving a legitimate aim. In determining its proportionality, the domestic court 
should consider whether a restriction on dress interferes with Article 9 ECHR rights. 

The case of Azmi v Kirklees Metropolitan Borough Council16 may usefully illustrate how a 
dress code can be justified as a proportionate means to achieve a legitimate aim. Azmi was 
a teaching assistant who was dismissed for refusing her employer’s instruction to remove 
her niqab when assisting in class. She was unsuccessful in her claim of direct and indirect 
discrimination.17 The Court accepted that the refusal to allow a face covering put Azmi at a 
particular disadvantage when compared with others. However the Court held that the prima 

13 Ibid., Section 19.

14 See findings of RELIGARE report discussed in Alidadi, K., “Reasonable accommodations for religion and 
belief: Adding value to Article 9 ECHR and the European Union’s anti-discrimination approach to emp-
loyment?” European Law Review, Vol. 37, No. 6, 2012, p. 693. See also Weller, P., et al, above, note 6 and 
Mitchell, M. et al, above, note 5 at p. 6.

15 For a general discussion of the law relating to the wearing of religious symbols at work in a number of EU 
states, see van Ooijen, H., Religious Symbols in Public Functions: Unveiling State Neutrality. A Comparative 
Analysis of Dutch, English and French Justifications for Limiting the Freedom of Public Officials to Display 
Religious Symbols, Intersentia, 2012.

16 Azmi v Kirklees Metropolitan Borough Council [2007] ICR 1154.

17 She also claimed victimisation and was successful due to inadequacies on the part of the employer in 
dealing with her case.
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facie indirect discrimination was justified. The restriction on wearing the niqab was propor-
tionate given the need to uphold the interests of the children in having the best possible ed-
ucation. A similar approach, based on balancing competing interests can be seen in the case 
of Eweida and others v UK,18 where two of the cases involved dress codes. In the first case, the 
Court found in favour of the employee; in the second, the employer was able to justify the re-
striction. Eweida, a member of the check-in staff for British Airways was refused permission 
to wear a cross over her uniform. Here the chamber of the ECtHR held that the restriction 
was not proportionate. Factors which lead to this decision included the fact that other forms 
of religious dress such as headscarves and turbans were allowed; and the argument that the 
employer needed to maintain its corporate image was not very strong when weighed against 
Eweida’s freedom of religion. In comparison, Chaplin, a nurse, was required to remove the 
cross that she wore on a chain around her neck, for reasons related to health and safety, and 
the Court held these reasons were sufficient to outweigh the employee’s religious interests. 

A number of the high profile cases relating to religion and belief have involved dress codes, 
and dress codes are a common way for religion and belief to be manifested in the wider envi-
ronment. Nonetheless, it seems from the EHRC call for evidence and other research that the 
law in this regard is reasonably well understood.19 Although cases still arise at times, in the 
main, few major issues arise for religious employees or employers with regard to uniforms. 
Elsewhere in Europe, restrictions on religious dress at work are widely imposed, particularly 
in the public sector.20 However, in the UK religious requirements are routinely accommodat-
ed in terms of uniforms and dress codes at work, and it would seem that a reasonable balance 
has been struck between the interests of staff who wish to manifest religion at work, and the 
business needs of the employer. Where there is no good reason to the contrary, staff may 
wear religious symbols: where employers can provide good reasons, such as health and safe-
ty requirements or the requirements of effective service delivery, for restrictions on religious 
symbols at work, such restrictions are likely to be proportionate.

b.	 Time	off	for	religious	observance

The refusal by an employer of a request for time off for religious observance will put reli-
gious individuals at a disadvantage compared to those who do not need time off, and so any 
such refusal will need to be justified, by taking the balancing approach discussed above. The 
balancing approach can be seen in the following two cases, where different outcomes were 
reached, despite the initial similarities of the cases, illustrating how fine a balance is some-
times required. The first case21 involved a Jehovah’s Witness, who was refused permission 

18 The case was brought in the UK as Eweida v British Airways [2010] EWCA Civ 80. It was then joined with 
others in an appeal to the European Court of Human Rights and heard as Eweida and Others v the United 
Kingdom, see above, note 2.

19 See Mitchell, M. et al, above, note 5.

20 See above, note 15.

21 Thompson v Luke Delaney George Stobbart Ltd [2011] NIFET 00007_11FET (15 December 2011).
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for time off work on Sundays, making it impossible for her to attend worship. Her claim of 
discrimination on grounds of religion and belief was upheld, the tribunal deciding that the 
requirement to work on Sundays was not justified because there were other employees who 
could have covered the Sunday shift without difficulty. In contrast, in Mba v London Borough 
of Merton22 a care worker who was also obliged by her employer to work on Sundays was 
unsuccessful in claiming religious discrimination. The Court was unanimous in deciding that 
the refusal to allow Mba time off on the Sunday was, on its facts, a proportionate response by 
the employer. The employer had endeavoured to arrange the rosters so as to allow her not to 
work on Sundays while it was possible to do so, and this had been achieved in for nearly two 
years. However, the management needed workers available every day, and ultimately there 
was no viable or practical alternative but to require her to be available to work on Sundays. 

The difference in outcome of these two cases demonstrates that an approach based on pro-
portional balancing of interests leads to reasoning which is highly sensitive to the facts of 
each case. This can mean that results are difficult to predict, leaving staff and employers 
unclear about how to deal with requests for time off for religious observance. However, al-
though more clarity would almost certainly be welcomed, it is hard to see how that might be 
achieved. Clarity in terms of a set number of days for religious observance still may not sat-
isfy all religious demands unless the number of days were to be set very high, in which case 
the needs of businesses may well suffer. Instead, a proportionate response which can allow 
for flexibility by staff and employers probably remains the most satisfactory legal response. 

c. Conscientious objection to work tasks

A third area of contention in the law on religious discrimination and work relates to con-
scientious objection to work tasks. Relatively simple examples of tasks from which staff may 
ask to be excused involve tasks such as selling alcohol or handling meat products. Such re-
quests will be dealt with similarly to those relating to uniforms or time off work. Where pro-
portionate, employers may refuse requests of this type, but a refusal when it would be easy to 
allow the request may be indirectly discriminatory. For example, it would be proportionate to 
refuse to accommodate a butcher who refused to handle meat; but a request from a butcher 
to be exempt from occasional requests to handle alcohol should probably be accommodated 
if other staff can cover the task. 

More complex have been cases where the refusal of a task has been on grounds which them-
selves are discriminatory, and it is here that the concern was expressed the most strongly in 
the call for evidence.23 Cases have arisen in several jurisdictions involving marriage registrars 
who wish to be exempted from carrying out civil partnerships. These cases too are treated as 
cases of indirect discrimination; the requirement to carry out the civil partnership is a neu-
tral requirement which causes disadvantage to the particular religious employee because he 

22 Mba v London Borough of Merton [2013] EWCA Civ 1562.

23 See Mitchell, M. et al, above, note 5 at pp. 144 and 159.
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or she cannot comply for religious reasons. However, the UK courts have found the refusal to 
accommodate a request for exemption to be a proportionate means to achieve the legitimate 
aim of equal treatment on grounds of sexual orientation. For example, one of the cases heard 
with Eweida before the ECtHR was Ladele v Islington Borough Council.24 Ladele sought to be 
excused from carrying out civil partnerships on the basis of her religious beliefs, but permis-
sion was refused. The Court of Appeal held that the refusal to accommodate Ladele’s request 
to be exempt from carrying out civil partnerships was justified as the employer was entitled 
to rely on its policy of requiring all staff to offer services to all service users regardless of 
sexual orientation. 

This decision remains highly contentious, with many seeing it as emblematic of an embedded 
conflict between religion and sexual orientation equality. In effect, however, the case is no 
different from other indirect discrimination cases; the employer’s requirement that Ladele 
perform civil partnerships was potentially indirectly discriminatory as it put her at a disad-
vantage, but it was justified as a proportionate means to achieve equality on other grounds. 
This outcome was upheld by the ECtHR on a similar basis: the restriction on her religious 
freedom was justified as proportionate means to protect the equality rights of others. Whilst 
it is possible to imagine a different outcome of that balancing exercise (and indeed the Court 
of Appeal was clear that it was not criticising the decision by other councils to accommodate 
similar requests to Ladele’s) the legal approach to the question does seem to be the most 
appropriate. As with the other indirect discrimination cases, it is based on the balancing of 
competing interests to achieve a proportionate outcome, and has the potential to be sensitive 
to the individual facts of the case. 

d.	 Promotion	of	religion	or	belief	in	the	workplace	and	harassment	

In some cases, staff have been involved in the promotion of religion of belief in the workplace, 
including through the distribution of literature and prayers. Such activity can be viewed by 
the religious staff member as the manifestation of religion, or the exercise of religious free-
dom. However, other members of staff may object, seeing such activity as breaching the neu-
trality of the workplace, or even as amounting to harassment. As with the other manifesta-
tions of religions discussed above, any restrictions imposed by employers on such behaviour 
are likely to be found to be indirectly discriminatory unless they are justified; with the rights 
of others to a religiously neutral workplace often providing the justification. In terms of har-
assment, simple conversations about religion or belief are unlikely to be covered, but if they 
persist once it has been made clear that they are unwelcome, it is possible that they could 
come within the definition of harassment: the religious employee will have engaged in un-
wanted conduct with the effect of creating an intimidating or offensive environment for the 
other person.25 Although the right to manifest religion does cover proselytising, any such 

24 See above, note 3; then heard with Eweida and Others v the United Kingdom, see above, note 2.

25 See above, note 11, Section 26.
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right is not absolute, and is limited where it is improper.26 Proselytising will be improper if 
it interferes with the rights of others to be free from harassment at work, and the fact that 
rights to religious freedom are engaged, need not prevent a finding of harassment.

The question of whether religious staff can share their religious views, particularly when 
those views involve negative views regarding homosexuality, is one that has concerned a 
number of religious groups.27 In some cases, speech regarding religious attitudes to homo-
sexuality may be viewed as harassment, and such speech may be restricted at work. In such 
cases, freedom to debate religious doctrine will need to be balanced against the need to pro-
tect the dignity of other workers. 

Cases involving disciplinary action for speech related to sexuality have been treated as indi-
rect discrimination. For example in Apelogun Gabriels v London Borough of Lambeth28 a work-
er claimed that he had been dismissed for distributing “homophobic material” to co-workers. 
Gabriels had organised prayer meetings for Christian staff which were held (by permission) 
on council premises. He then distributed some verses from the Bible which were critical of 
homosexual activity to members of the prayer group, and some other co-workers. Other staff 
members found them offensive and complained. Gabriels was dismissed for reasons of gross 
misconduct and claimed that this was discriminatory on grounds of religion. The Tribunal 
hearing the case found that the dismissal was lawful; the material was offensive to gay and 
lesbian people and although it had not been targeted at these staff, this nonetheless meant 
that any indirect discrimination involved in his dismissal was justified. In a second case, a 
Christian worker was dismissed after posting her beliefs about homosexual practice on the 
Lesbian and Gay Christian Movement’s website, using her work computer outside working 
hours (a practice that was permitted by the employer). The Tribunal dismissed the claim of 
religious discrimination: any indirect discrimination was justified.29 As with the harassment 
issue, these cases will largely be determined on the basis of a review of the proportionality 
of any restriction on speech, and will need to be considered in the light of the interests of gay 
colleagues whose dignity may be undermined by such speech.

e.	 Summary

These cases illustrate the approach of UK domestic courts in addressing the tensions which 
can arise between competing equality interests. In summary, religious staff can expect that 
their religious practices or beliefs will be accommodated at work so long as there remains a 
reasonable balance between the needs of staff and the needs of their employers. Whilst there 
is no legal duty of accommodation for religion in the UK workplace, the way in which indirect 

26 Kokkinakis v Greece [1993] 17 EHRR 397.

27 The Christian Institute; EHRC call for evidence, see Mitchell, M. et al, above, note 5 at p. 55.

28 Apelogun Gabriels v London Borough of Lambeth (2006) ET Case No. 2301976/05.

29 Haye v London Borough of Lewisham (ET/2301852/09, 16 June 2010). 
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discrimination works is broadly similar: a failure to accommodate a request for different 
treatment by religious employees may amount to indirect discrimination, unless the refusal 
to accommodate can be justified. Such an approach to indirect discrimination has some ju-
dicial backing, with the acceptance that failure to make reasonable accommodation may be 
evidence that an employer’s refusal to change its requirements are disproportionate.30 

Whether or not the creation of an explicit duty of accommodation would improve the pro-
tection of religion and belief at work remains the subject of much debate.31 What is clear 
however, is that the current legal framework effectively allows religious staff to reconcile 
their religious needs with the demands of the secular workplace, using a proportionality 
assessment to allow for the facts and context of the case to be taken into account. Although 
this can make the outcomes difficult to predict, this approach does allow for careful analysis 
of the different factors which can be at stake in any particular case, such as the operational 
requirements of the business, health and safety concerns, or the equality needs of staff and 
clients. Whilst there may be disagreement about the outcome of individual cases, it is difficult 
to find any other approach which could be more responsive to the variety of interests at stake 
apart from this balancing proportionality based approach. 

3. Religious Organisations as Employers

A second area of concern identified in the EHRC call for evidence relates to religious organisa-
tions which act as employers. The number of organisations and range of activity is large, with 
religious organisations providing services including education, care homes, hospices, night 
shelters, adoption services, drop-in centres, youth work etc. In some cases the employers are 
religious organisations such as churches; in other cases they may be small private businesses 
which the business owner seeks to run along religious lines. The tension that can arise in this 
context with regard to religion and belief involves the extent to which religious employers 
can exercise their religious freedom via their employment practices. Issues which have aris-
en include whether they can impose religious requirements on staff such as requirements 
that staff be loyal to the religion’s teaching. Such requirements will involve discrimination 
against those of a different religion or none, and in some cases, the requirements will also 
result in discrimination on other grounds, for example a requirement of celibacy imposed on 
any staff who are not heterosexual. These cases involve the religious interests of employers, 
often groups of religious individuals, seeking to manifest their religion or belief in commu-
nity with others through the medium of work, as set against the equality interests of staff. 

30 “I am more than ready to accept that the scope for reasonable accommodation is part of the proportion-
ality assessment, at least in some cases” per Lady Hale in Bull v Hall [2013] UKSC 73, Para 47.

31 For a discussion of the duty to accommodate religion at work, see Alidadi, K., above, note 14, p. 693; 
Gibson, M., “The God ‘Dilution’? Religion, Discrimination and the Case for Reasonable Accommodation”, 
Cambridge Law Journal Vol. 72 (3) (2013), p. 578; and Loenen, T., “Accommodation of Religion and Sex 
Equality in the Workplace” in Alidadi, K., Foblets, M. and Vrielink, J. (eds), A Test of Faith? Religious Diver-
sity and Accommodation in the European Workplace, Ashgate, 2012.
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Under the ECHR, Article 9 is reasonably clear that the autonomy of religious groups should 
be respected; they should be able to determine their own leadership, for example.32 This 
means that courts will be loath to restrict a religious organisation in its choice of clergy and 
so religious requirements imposed on priests or other religious leaders would be likely to 
be lawful. However, where the work is less directly involved in religious practice, religious 
requirements will be scrutinised more carefully. For example, in Obst v Germany and Schüth 
v Germany, the ECHR had to decide whether the dismissal of a broader category of church 
employee for breaching religious teaching was lawful.33 In both cases staff had been involved 
in extra-marital relationships. In both cases, the ECtHR recognised the right of the employer 
to require loyalty to Church teaching from these staff. However, they held that the religious 
interests of staff needed to be balanced against the rights of the staff in question, in terms 
of their privacy rights and rights to family life, but also in terms of other factors of relevance 
to the case, such as the ease with which they might find other work.34 Thus the rights to re-
ligious freedom of the employer were recognised, but needed to be balanced against other 
competing interests. 

A similar process can be seen in the context of the exceptions to the Equality Act 2010 con-
tained in Schedule 9. An exception exists where, because of the nature of the occupation or 
the context in which the work is carried out, a religion or belief constitutes an occupational 
requirement for the job in question, and it is proportionate to impose that requirement, any 
resulting discrimination will be lawful.35 This will cover the employment of religious leaders 
and teachers and will allow, for example, a hospital to require that its chaplain be Christian. 
An additional and rather wider exception exists where the employer is an organisation with 
a religious ethos, such as hospices, or charities with a religious ethos. In these cases the re-
ligious ethos of the employer can be taken into account in assessing the proportionality of 
any religious work requirement.36 Its application can be seen in the Employment Tribunal 
case Muhammed v Leprosy Mission where a Muslim finance administrator applied for work 
in a Christian charitable organisation. One of the criteria for the role was that the incumbent 
“be a practising Christian committed to the objectives and the values” of the organisation. Mr 
Muhammed’s application was unsuccessful, and he claimed discrimination on the ground 
of religion. The Tribunal held that being a Christian was an occupational requirement of the 
role. In particular it drew attention to the fact that Christian beliefs were at the core of the 
employer’s activities and that employing a non-Christian would have a very significant ad-

32 See for example, Hasan and Chaush v Bulgaria, Application No. 30985/96, 26 October 2000, Para 62; and 
Serif v Greece, Application No. 38178/97, 14 December 1999.

33 Obst v Germany, Application No. 425/03, 23 September 2010; Schüth v Germany, Application No. 1620/03, 
23 September 2010. The cases were brought under Article 8, but religion and belief pervade the reason-
ing of the Court, so they are discussed here.

34 The Court reasoned that the organist would find it difficult to find other work; the PR Director less so.

35 See above, note 11, Schedule 9(1).

36 Ibid., Schedule 9 (3).
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verse effect on the maintenance of that ethos.37 Thus, as long as there is some religious el-
ement to the staff role, even where the work is not inherently religious in nature, the court 
may find religious requirements are proportionate. 

However, the occupational requirement exception does not make discrimination on other 
grounds lawful. Thus, for example, a requirement to be Christian to work in a Christian book-
shop may be lawful, but it will not be lawful if that requirement also discriminates, albeit 
indirectly, on grounds of gender or sexual orientation.38 The only exception to this rule is in 
the narrowly drawn exception which applies to the appointment of clergy or their equivalent, 
allowing this to be limited in terms of gender and sexual orientation in order to comply with 
religious teaching.39 

The provisions which enable religious employers to create religiously homogeneous work-
places as long as there is no discrimination on other grounds, help to resolve the tension 
identified above between maintaining religious freedom and upholding equality interests. In 
effect religious employers are able to create workplaces which share a religious ethos, even 
where the work is not directly religious in nature. In this way, the freedom of religious groups 
is maintained. However, if direct discrimination on other grounds such as sex or sexual ori-
entation results, such a practice will be unlawful. If indirect discrimination results, it would 
need to be justified. 

Conclusion

Whilst it can be argued that religion is a private matter which has no place at work, such an 
approach relies on too functional a view of work and the work environment. Few see work as 
based purely on the economic transaction of the contract of employment. Instead, for most 
individuals, work is a forum in which a significant aspect of life is lived: it is where peo-
ple meet others, engage with wider society, gain economic benefit, undertake personal and 
professional development, and to an extent where they express aspects of their personality. 
Viewed in this way, it seems clear that religion should not be excluded from the workplace. 
However, it has also to be recognised that protecting religious freedom at work can lead to 
tension; tension between equality rights and tension between religious and other interests 
such as the economic interests of employers. Moreover, the response to the EHRC call for evi-
dence and Weller’s research40 demonstrate that, along with education where very significant 

37 Muhammed v The Leprosy Mission International ET/2303459/09, 16 December 2009. 

38 This could occur, for example, if the religious requirement was imposed by a group that was opposed to 
the employment of women. Alternatively, a requirement to share the particular religious ethos of a group 
could discriminate against gay Christians if the group believes that homosexual sexual activity is wrong, 
and the gay Christian is in a (non-celibate) relationship.

39 See above, note 11, Schedule 9(2). See R (on the application of Amicus – MSF and others) v Secretary of 
State for Trade and Industry and others [2004] IRLR 430.

40 See Weller, P. et al, above, note 6.
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tensions exist, the workplace is the forum in which many wider tensions between religion 
and secularism are played out.

The legal frameworks which engage these tensions have developed mechanisms to address 
them based on the concept of proportionality. This approach involves contextual analysis 
of the competing interests at stake in any case. It also involves engaging in a degree of met-
aphorical weighing and balancing of these interests, to ensure that any restrictions on reli-
gious freedom are imposed for a legitimate aim and are proportionate to that aim. Such an 
approach involves careful, fact sensitive decision making by the courts, taking into account 
and being responsive to the circumstances and context of each case. 

This approach is far from being perfect. It can lead to difficulties in predicting the outcome of 
cases, and certainly the outcome of decisions is unlikely to please everyone. Nonetheless, it 
is suggested that this approach remains the most effective way to uphold religious interests 
in the context of the workplace. If certainty were to be required, it would likely involve very 
little by way of protection; after all, the alternative, that is a rule that religion will be normally 
be protected at work, would never be granted because of the strength of the competing inter-
ests of employers to economic freedom, and to equality interests of staff and service users. 

In particular, it would always be unlikely for religious rights to be granted much more by 
way of protection because of the fact that the right to manifest religion at work remains at all 
times a contingent right. This is both because the right to manifest is in any event a qualified 
right, liable to restriction in order to uphold the rights of others, and additionally because 
workplace rights are ultimately protected by the residual right to resign. As a result, it is sub-
mitted that the balancing approach provides the best solution to the tensions that inevitably 
arise in connection with the protection of religion in the workplace. Where proportionality 
is used thoughtfully, we should be able to reach some sort of equilibrium or balance in our 
application of the law, as a way to hold in balance the right to freedom of religion and belief, 
and the right to equality, autonomy and dignity at work for all. 
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Monitoring Equality – Reflexive 
Regulation, Planning Systems,  
and the Role of Discrimination Law: 
Lessons from Northern Ireland 

Tim Cunningham1

This article considers the evolution of two different frameworks within Northern Ireland de-
signed to promote equality of opportunity and eradicate unfair discrimination in the fields of 
employment and housing. With respect to employment, the article will show that a reflexive 
regulatory framework, backed by individual rights, and in existence since the early 1990s suc-
cessfully steered employment practices within the region in a direction that had a measura-
ble and positive impact in terms of addressing discrimination and under-representation in the 
Northern Ireland labour market. Within the field of public housing this article will show that a 
de jure commitment to eradicating unfair practices with respect to the planning and allocation 
of housing through a regulatory framework based on direct state action was undermined by 
another agenda within government which had security and counter-insurgency as its primary 
objective. This approach in effect steered the planning and provision of public housing in a di-
rection that directly and indirectly discriminated against the minority Catholic community. A 
key factor in contributing to the success of the fair employment regulatory framework was the 
existence of monitoring data that featured prominently in debates about the extent to which 
equality goals and timetables were being realised and which allowed for independent empirical 
analysis. Similarly, one of the key factors in the success of the defensive planning agenda was 
the lack of hard data in the public domain highlighting practices that were both directly and 
indirectly discriminatory, and leading in some cases to patterns of inequality being viewed as a 
result of greater cohesion within the Catholic community, and a desire for self-segregation. This 
article concludes by arguing that if the reflexive regulatory framework that has been in place 
with respect to the promotion of equality within the field of housing and urban planning since 
1998 is to have any hope of success then it is imperative that data relating to patterns of hous-
ing inequality are published widely in the same way that data on employment equality has be-
come part of the equality landscape in Northern Ireland. The article concludes by arguing that 

1 Tim Cunningham is completing a PhD at the Transitional Justice Institute, Ulster University on Human 
Rights and Urban Planning and prior to that worked for the Belfast-based human rights NGO the Com-
mittee on the Administration of Justice (CAJ) for ten years as their equality programme officer. He would 
like to thank Joanna Whiteman of the ERR and the anonymous reviewer for their very helpful comments 
on this article, and his PhD supervisors, Prof. Fionnuala Ni Aolain and Dr. Kris Brown who reviewed an 
earlier version of this piece. 
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the findings from Northern Ireland highlight more generally the way in which urban planning 
practices can serve to discriminate, both directly and indirectly, against minority communities 
and calls for a greater level of engagement between equality and discrimination law theorists 
and practitioners within the field of urban planning.  

1. Background

Protection against discrimination on grounds of religious belief within Northern Ireland goes 
back to the establishment of the State itself with the 1920 Government of Ireland Act prohib-
iting the Northern Ireland Parliament from discriminating in the areas where the Parliament 
had power to legislate, as well as prohibiting2 both preferences and disabilities on account 
of religious belief when executive power was exercised.3 Until the repeal of the Act in 1973 
this constitutional safeguard was invoked only once in relation to religious discrimination.4 
These formal protections were, however, expected to be merely the “tip of an iceberg” of 
constitutional and political conventions designed to provide a new political order for the re-
gion, based on “tolerance, restraint, and mutual respect”.5 Notwithstanding the aims of those 
involved in the establishment of the Northern Ireland State, overt religious discrimination 
against the minority Catholic population became a feature of life in the region from the early 
1920s until the late 1960s.6 Serious rioting followed a number of protests by a burgeoning 
civil rights movement demanding an end to discrimination, and the introduction of fair hous-
ing and job allocation for Catholics in the late 1960s which in turn led the Government of 
Northern Ireland at the time to establish a commission of inquiry to investigate the causes 
and nature of these disturbances. The subsequent report of the inquiry7 (the “Cameron re-
port”) concluded that:  

2 Government of Ireland Act 1920, Section 5. 

3 Ibid., Section 8(6).

4 Londonderry C.C. v McGlade [1929] NI 47.

5 McCrudden, C. “Northern Ireland and the British Constitution”, in Jowell J. and Oliver, D. (eds.), The Chan-
ging Constitution, Oxford University Press, 1989, p. 3.

6 See, for example,  Brewer, J. with Higgins, G., Anti-Catholicism in Northern Ireland: 1600-1998, Macmillan, 
1998; O’Dochartaigh, N., From Civil Rights to Armalites: Derry and the Birth of the Irish Troubles. Cork Uni-
versity Press, 1997; Purdie, B., Politics in the Streets: The Origins of the Civil Rights Movement in Northern 
Ireland, Blackstaff Press, 1990; Morison, J. and Livingstone, S., Reshaping Public Power: Northern Ireland 
and the British Constitutional Crisis, Sweet and Maxwell, 1995; Farrell, M., Northern Ireland: The Orange 
State, Pluto Press, 1976; Cormack, R., and Osborne, R. Discrimination and Public Policy in Northern Ire-
land, Clarendon Press, 1991. Several commentators have disputed, if not the existence of discrimination 
against Catholics, then certainly the degree to which it was prevalent, see, for example, Bloomfield, K., 
Stormont in Crisis: A Memoir, Blackstaff, 1994; Whyte, J., “How much discrimination was there under the 
Unionist regime 1921–1968?” in Gallagher, T. and O’Connell, J. (eds.), Contemporary Irish Studies, Man-
chester University Press, 1983.

7 Government of Northern Ireland, Disturbances in Northern Ireland: Report of the Cameron Commission 
Appointed by the Government of Northern Ireland, Cmd 532, 1969.
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Upon the immediate and precipitating causes of the disorders which broke out 
(…),[was] a rising sense of continuing injustice and grievance among large sec-
tions of the Catholic population in Northern Ireland (…) in respect of (i) inad-
equacy of housing provision by certain local authorities (ii) unfair methods of 
allocation of houses built and let by such authorities, in particular; refusals and 
omissions to adopt a ‘points’ system in determining priorities and making alloca-
tions (iii) misuse in certain cases of discretionary powers of allocation of houses 
in order to perpetuate Unionist control of the local authority.8

The report also found that there had been many cases in which councils had withheld plan-
ning permission, or caused needless delays to a housing project where they believed that the 
construction of that project would be to their electoral disadvantage.9 In relation to employ-
ment the report also referred to:

[C]omplaints, well documented, of discrimination in the making of local govern-
ment appointments, at all levels but especially in senior posts, to the prejudice of 
non-Unionists and especially Catholic members of the community.10 

Subsequent civil disorder within Belfast was considered by another committee of inquiry 
set up by the Hon. Mr. Justice (later Lord) Scarman which was restricted to looking at the 
detail of the events relating to the disturbances rather than investigating the wider causes 
of the trouble. The “Scarman Report” did however provide some important material on the 
patterns of displacement resulting from the violence that erupted finding that of 1,820 dis-
placed households (i.e. those forced to move as a result of violence and intimidation), 1,505 
(82.7%) were Catholic, and 315 (17.3%) were Protestant.11 Overall, the number of Catholic 
households at the time in Belfast was almost 29,000, with 88,000 Protestant households, 
meaning that 5.3% of Catholic households overall were displaced, compared with 0.4% per 
cent of Protestant households.12 This pattern was to be repeated over the next few years so 
that between 1969 and 1973, in the face of rioting, bombings and shootings, an estimated 
60,000 Belfast residents were forced to leave their homes, moving from vulnerable and dest-
abilising interface areas to neighbourhoods where their community was dominant.13 A fur-

8 Ibid., Para 229(a)(1), p. 91.

9 Ibid., Para 140.

10 Ibid., Para 229(a)(2), p. 91.

11 Government of Northern Ireland, Violence and Civil Disturbances in Northern Ireland in 1969, Report of 
Tribunal of Inquiry, Vol. 1, Lord Scarman, Cmd. 566, 1972, Para 31.22. 

12 Ibid., Para 31.24.

13 Northern Ireland Housing Executive, Building a Better Belfast, 1991; Boal, F.W., “Segregating and Mixing: 
Space and Residence in Belfast”, in Boal, F.W., and Douglas, J.N. (eds.), Integration and Division: Geographical 
Perspectives on the Northern Ireland Problem, Academic Press, 1982, pp 249-280; Boal, F.W., “Belfast: A city on 
Edge” in Clout, H., (ed.) Europe’s Cities in the Late Twentieth Century, Royal Dutch Geographical Society, 1994.
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ther report published by the Northern Ireland Community Relations Commission recorded 
a minimum of 8,000 households moving between 1969 and 1973 with Catholics again dis-
proportionately affected (38% of Catholic movers mentioned sectarian violence as a reason 
for moving while 14% of Protestant movers did likewise).14 This report concluded that the 
minority religious community (Catholics) were not only more likely to have had to make a 
house move because of the violence in Belfast than Protestants, but that “Professional” and 
“White Collar Catholics” were just as likely to have had to make a “troubles” move as their 
co-religionists in the manual occupation categories,15 a phenomenon which the authors of 
the report attributed to the fact that middle class Catholics were the least segregated group 
and therefore more likely to be isolated (or to perceive themselves as isolated) when violence 
in the city broke out.16 It is also important to note that the destination of those fleeing their 
homes differed significantly between the two communities with Protestants tending to move 
out to the newer housing areas on the city’s margins and Catholics crowding into the west of 
the city and the older housing in North Belfast.17

It was in the context of this explosion of violence, population movements, clear evidence 
of overt religious discrimination on the part of local councils, the Stormont Government 
itself, and a rising sense of grievance on the part of the Catholic community that the UK 
Government instigated a programme of reform.18 This article compares and contrasts two 
different regulatory frameworks that were subsequently adopted by the UK Government to 
eradicate discrimination and promote equality of opportunity in the labour market, and in 
the provision of public sector housing. By comparing these two different approaches, this 
article will argue that important lessons can be drawn for attempts to eradicate discrimi-
nation and promote equality within Northern Ireland more generally, the most important 
of which is the need for a robust equality monitoring process in order to measure the ex-
tent to which measures that have been adopted are effective. The article will also argue 
that the experience of Northern Ireland provides important lessons about the conditions 
necessary for ensuring the success of reflexive regulatory frameworks more generally, as 
well as highlighting the need for equality and non-discrimination law to consider more 
generally urban planning policies and practices in terms of shaping patterns of inequality 
and discrimination.
 

14 Darby, J., Intimidation in Housing, Northern Ireland Community Relations Commission, 1974.

15 Ibid.

16 Ibid.

17 Community Relations Commission Research Unit, Flight: A Report on Population Movement in Belfast 
during August, 1971.

18 Foster R.F., Modern Ireland 1600–1972, Penguin, 1988; Foster, R.F., (ed.), The Oxford History of Ireland, Ox-
ford University Press, 1989; Hayes, M., Minority Verdict: Experiences of a Catholic Civil Servant, Blackstaff 
Press, 1995; Lee, J., Ireland 1912–1985: Politics and Society, Cambridge University Press, 1989; Whyte, J., 
Interpreting Northern Ireland, Clarendon Press, 1990; Wright, F., Northern Ireland: A Comparative Analy-
sis, Gill and Macmillan, 1987.
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2. Regulating Employment Equality in Northern Ireland 

In 1972 the UK Government established a Working Party to examine discrimination in employ-
ment practices in the private sector in Northern Ireland.19 The Fair Employment (Northern Ire-
land) Act 1976 incorporated the major recommendations of the subsequent report of the Work-
ing Party making direct discrimination on religious or political grounds unlawful, and creating 
a new Fair Employment Agency (FEA) responsible for receiving and investigating complaints of 
discrimination, and for conducting investigations on the extent of equality of opportunity.20 In 
addition, a new Northern Ireland Constitution Act in 1973 established the Standing Advisory 
Commission on Human Rights (SACHR) to advise the Secretary of State on the adequacy and ef-
fectiveness of the law in preventing discrimination on the grounds of religious belief or political 
opinion and in providing redress for persons aggrieved by discrimination on either ground.21 

Concern at the perceived inadequacies of these measures continued through the mid-1980s 
fuelled by a number of factors, including the publication in July 1985 of statistics22 showing 
marked differences between the characteristics of the Protestant and Catholic sections of the 
community in Northern Ireland in such areas as employment and housing, which underlined 
the fact that in spite of the reforms introduced in the early 1970s substantial inequalities 
between the two groups remained.23 The SACHR asked the Policy Studies Institute (PSI) to 
undertake a programme of research in order to establish whether equality of opportunity 
existed between the two communities in the areas of employment, economic wellbeing and 
housing.24 The final PSI reports were published in four parts under the general title “Equality 
and Inequality in Northern Ireland” with parts one, two, and three dealing with differences 
between Catholics and Protestants in employment and unemployment;25 employment poli-
cies and practices in the workplace;26 and people’s attitudes towards discrimination and ine-
quality.27 These were published at the same time as a major report by SACHR on fair employ-

19 Ministry of Health and Social Services, Working Party on Discrimination in Employment in the Private 
Sector of Employment, Report and Recommendations, 1973.

20 Fair Employment (Northern Ireland) Act 1976.

21 Northern Ireland Constitution Act 1973, Section 20.

22 Continuous Household Survey: Religion PPRU Monitor 2/85, June 1985.

23 Standing Advisory Commission on Human Rights (SACHR), Religious and Political Discrimination and 
Equality of Opportunity in Northern Ireland: Report on Fair Employment, Her Majesty’s Stationary Office 
(HMSO), Cm 237, 1987, Para, 1.5.

24 Ibid, Para 1.8.

25 Smith, D., Equality and Inequality in Northern Ireland Part 1: Employment and Unemployment, PSI Occa-
sional Paper 39, Policy Studies Institute, 1987.

26 Chambers, G., Equality and Inequality in Northern Ireland Part 2: The Workplace, PSI Occasional Paper 39, 
Policy Studies Institute, 1987.

27 See above, note 25.
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ment, in October 1987.28 Crucially, the 1987 report into employment inequality embraced a 
regulatory framework designed to address both individual and group justice, with the former 
evidenced by recommendations for enhanced measures of redress for claims of individual 
unfair discrimination through the creation of a new Fair Employment Tribunal (FET)29 and 
the latter by recommendations that employment differentials between the two communities 
should be reduced and that affirmative action measures to address under-representation in 
certain cases should be part of the overall framework for promoting employment equality 
between the two communities.30 These reports paved the way for the passage of another, 
much tougher Fair Employment (Northern Ireland) Act in 1989 which retained elements 
of the formal, anti-classification approach to non-discrimination that had been enshrined 
in the earlier Fair Employment (Northern Ireland) Act of 1976 but which also incorporated 
elements of the more substantive or group justice approach towards addressing inequality 
by adopting the objective of creating more integrated workplaces.31 In order to achieve this 
objective, the 1989 Act contained a number of innovative and highly controversial measures 
that included: the introduction of compulsory workforce monitoring, requiring employers to 
measure the composition of their workforce and to submit periodic reviews of the compo-
sition of their workforce to a new statutory enforcement agency, the Fair Employment Com-
mission (FEC); and the requirement on employers to make a determination as to whether or 
not they were achieving “fair participation” in their workplace.32 Where “fair participation” 
was not deemed to be happening, the 1989 Act allowed for limited affirmative action meas-
ures to be undertaken in order to ensure “fair participation.”33

The SACHR subsequently carried out a further review of employment equality in the mid-
1990s that looked at the experience of the operation of the Fair Employment (Northern 
Ireland) Act 1989 and of the Fair Employment (Northern Ireland) Act 1976 publishing  an-
other report in 1997 entitled “Employment Equality: Building for the Future”.34 As with the 
situation in the 1980s, SACHR also commissioned external research to inform its work.35

28 See above, note 23.

29 Bell, C., “The Case Law of the Fair Employment Tribunal (FET)”, in Magill, D., and Rose, S., (eds.), 
Fair Employment Law in Northern Ireland: Debates and Issues, SACHR, 1996.

30 See above, note 23.

31 McCrudden, C., “Affirmative Action and Fair Participation: Interpreting the Fair Employment 
Act 1989”, Industrial Law Journal, Vol. 21, 1992. 

32 McCrudden, C., “The Evolution of the Fair Employment (Northern Ireland) Act in Parliament”, in Cormack, 
R., and Osborne, R., (eds.), Discrimination and Public Policy in Northern Ireland, Clarendon Press, 1991. 

33 For a discussion of the particular provisions in the Northern Ireland legislation relating to positive action 
see above, note 31; Burke, K., “Fair Employment in Northern Ireland: The Role of Affirmative Action”, 
Columbia Journal of Law and Social Problems, Vol. 28, 1994.

34 SACHR, Employment Equality: Building for the Future, Cm 3684, HMSO, 1997.

35 Rose, S., and Magill, D., (eds.), Fair Employment Law in Northern Ireland: Debates and Issues, SACHR, 1996; 
McLaughlin, E., and Quirk, P., (eds.), Policy Aspects of Employment Equality in Northern Ireland, SACHR, 1996. 
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Furthermore, the Northern Ireland Affairs Committee directed its attention to matters 
relating to inequality in Northern Ireland, reviewing of the operation of the Fair Em-
ployment (Northern Ireland) Act 1989 ten years after the Act had arrived on the stat-
ute books.36 The 1989 Act also of course generated a considerable volume of material 
itself in terms of findings from the courts and tribunals with the FET issuing a series 
of important judgments throughout the early 1990s on a number of matters relating to 
employment discrimination including for example sectarian harassment,37 failure on the 
part of employers to ensure a “neutral working environment”,38 failure by employers to 
take seriously sectarian threats to employees,39 and the presence of flags and emblems 
which had the effect creating a hostile working environment40 with the FET particular-
ly active in developing the Fair Employment Code of Practice’s approach to a “neutral 
working environment” in relation to harassment cases.41 In addition, from 1990 the FEC 
began work with employers on the implementation of affirmative action agreements, and 
each year the FEC published a summary of results of workplace monitoring by community 
background, all of which became the subject of debate and academic study.42 In 2004, the 
Equality Commission for Northern Ireland43 took the opportunity to commemorate the 
fact that almost 30 years had passed since the Fair Employment (Northern Ireland) Act of 
1976 had appeared on the statute books by commissioning a number of essays published 
under the title “Fair Employment in Northern Ireland: A Generation On”.44 In other words, 
the decades since the passage of the 1989 Act were characterised by a substantive vol-
ume of work, from a wide range of sources, including statutory agencies, academics, and 
Parliament, assessing the extent to which the regulatory framework put in place had suc-
ceeded in ending religious discrimination and promoting equality of opportunity in the 

36 Northern Ireland Affairs Committee, Session 1998–99 House of Commons Fourth Report, Vol.1 95–1, 2000. 

37 FET, Duffy v Eastern Health and Social Services Board, 20 November 1991, (1992) IRLR, 251; FET, 
Grimes v Unipork, 17 February 1992.

38 FET, Brennan v Short Bros. Plc, 20 November 1995. See also FET, Neeson v Securicor Ltd., 21 September 
1993.

39 FET, Shaw v Greenan Inns Ltd. t/a Balmoral Hotel, 22 May 1998.

40 FET, Brannigan v Belfast City Council, 16 January 2002.

41 Fitzpatrick, B., “Review of Fair Employment Case Law”, in Osborne, B., and Shuttleworth. I., (eds.), Fair 
Employment in Northern Ireland: A Generation On, Blackstaff, 2004.

42 McCrudden, C., Ford, R., and Heath, A., “The Impact of Affirmative Action Agreements”, in Os-
borne, B., and Shuttleworth. I., (eds.), Fair Employment in Northern Ireland: A Generation On, 
Blackstaff, 2004.

43 The Fair Employment Commission (FEC) was replaced by the Equality Commission for Northern Ireland 
by Section 73 of the Northern Ireland Act 1998.

44 Osborne, B., and Shuttleworth. I., (eds.), Fair Employment in Northern Ireland: A Generation On, Black-
staff, 2004.
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Northern Ireland labour market.45 Moreover, a central feature of these debates was robust 
data monitoring that allowed for external scrutiny of Catholic and Protestant representa-
tion in the labour market.46 This data also allowed for empirical analysis of the impact of 
the fair employment legislation to be carried out which showed that the fair employment 
legislation had succeeded in creating  more integrated workplaces and reducing discrim-
ination on grounds of religion.47

3. Equality, Non-Discrimination, and Housing in Northern Ireland

In terms of the regulatory framework put in place to eradicate unfair discrimination in public 
housing, the key development in the early 1970s was direct action on the part of the State 
with the establishment of a central housing authority, the Northern Ireland Housing Execu-
tive (NIHE), responsible for ensuring that all public authority house building and allocation 
was provided on the basis of an objective points system based on housing need.48 Again how-
ever, as with employment, data published in the mid-1980s had indicated that substantial 
differences with respect to housing provision between Catholics and Protestants continued49 
and consequently the SACHR research programme included an examination of this issue. Fol-
lowing the publication of parts one to three of the PSI reports into employment, part four of 
the PSI’s report that dealt with housing was published in June 198950 and was subsequently 
addressed in a second SACHR report in 1990.51 

The final PSI report was very clear that while the research that had been carried out into 
the issue of housing was a substantial improvement on that which had existed previously, 

45 Harvey, C., “Contextualised Equality and the Politics of Legal Mobilisation: Affirmative Action in Northern 
Ireland”, Social and Legal Studies, Vol. 21, 2012, pp. 23–50; Eversley, D., Religion and Employment in North-
ern Ireland, Sage, 1989; Edwards, J., Affirmative Action in a Sectarian Society, Avebury, 1995; Osborne, B., 
“Progressing the equality agenda in Northern Ireland”, Journal of Social Policy, Vol. 32, 2003, pp. 339–360; 
McCrudden, C., (ed), Anti-Discrimination Law, Ashgate, 2004; McCrudden, C., Ford, R., and Heath, A., “Le-
gal regulation of affirmative action in Northern Ireland”, Oxford Journal of Legal Studies, Vol. 24(3), pp. 
363–415. 

46 Every year a summary of annual workforce monitoring returns was published, first by the FEC, and sub-
sequently by the Equality Commission for Northern Ireland (ECNI), see, for example, ECNI, Monitoring 
Report No. 20 – A Profile of the Monitored Northern Ireland Workforce: Summary of Monitoring Returns 
2009, 2010.

47 See above, note 42, pp. 119–147; McCrudden, C., Muttarak, R., Hamill, H., and Heath, A., “Affirmative Action 
without quotas in Northern Ireland”, The Equal Rights Review, Vol. 4, 2009, pp. 7–14.

48 The Housing Executive Act (Northern Ireland) 1971. 

49 See above, note 22.

50 Smith, D., and Chambers, G., Equality and Inequality in Northern Ireland Part 4: Public Housing, PSI Occa-
sional Paper 47, Policy Studies Institute, 1989.

51 SACHR, Religious and Political Discrimination and Equality of Opportunity in Northern Ireland. ‘Second 
Report’, HMSO, Cm 1107, 1990.
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resources available and lack of hard data did not allow for a conclusive answer into some of 
the broader questions relating to housing inequality.52 The report did however, publish some 
important findings showing the extent to which inequalities between the two communities 
in the area of housing remained. In relation to density of occupation for example, the PSI 
study found that although Catholic households tended to be substantially larger than Prot-
estant ones, Catholics did not tend to occupy larger accommodation: in fact, the number of 
rooms occupied by Protestant households was, on average, slightly larger than the number 
occupied by Catholic households. In relation to overcrowding, measured in the PSI study by 
the bedroom standard,53 the final report found that, overall, 5% of Protestant households and 
16% of Catholic households were overcrowded.54 

The report acknowledged that while there was a tendency for working class families to be 
living at a higher density of occupation than middle class families and that to some extent, 
the difference between Protestants and Catholics in density of occupation was associated 
with the social class distribution of the two groups, most of the difference remained when 
comparisons were made within socio-economic groups.55 Among tenants of the Housing Ex-
ecutive, the study found that 17% of Catholic households compared with 7% of Protestant 
households had fewer bedrooms than the standard. In addition, the proportion of Housing 
Executive tenants with extra space was higher among Protestant households (59%) than 
among Catholic households (45%). The report concluded therefore, that Protestant families 
within the public sector tended to have a higher quality of accommodation than Catholic fam-
ilies.56 Among those renting privately, the PSI study concluded that Catholics paid more than 
Protestants for poorer accommodation57 while in terms of access to housing the report found 
that within the Belfast urban area “Catholic applicants had a considerably lower chance of 
being re-housed than Protestant applicants”58 with an almost 2:1 disparity between the two 
communities.59 In terms of the operation of the points system for the allocation of housing, 
the report concluded that the findings of the research suggested that after taking account of 
housing need the disparity in chances of re-housing between Protestants and Catholics were 
inequitable, since Catholic applicants had a lower chance of being re-housed although they 

52 See above, note 50, p. 5.

53 Bedroom Standard: Each household requires a given number of bedrooms, depending on the number of 
adults and children, and their composition in terms of age, sex and marital status, and their relationships to 
each other. Once the standard number of bedrooms required has been determined, the actual number can 
be compared with it, to show whether there is overcrowding or under-occupation. The exact definition of 
the bedroom standard is given in the annual report of the General Household Survey, published by HMSO.

54 See above, note 50, p. 15.

55 Ibid.

56 Ibid., p. 16.

57 Ibid., p. 17.

58 Ibid., p. 42.

59 Ibid., p. 43.
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tended to display greater housing need.60 The report also concluded that a comparison be-
tween allocations and applicants seemed to show a clear disparity in the chances of being re-
housed between those preferring Protestant and Catholic areas, in favour of the Protestant 
group, with the contrast increased rather than reduced when the comparisons took account 
of the household type and the level of housing need.61

The PSI study concluded that: the public housing system did not succeed in delivering 
equal opportunities to Catholics and Protestants; there was unequal access; the two 
groups occupied housing of unequal quality; and the housing system itself tended to en-
courage segregation.62 The report also concluded, however, that there was no evidence 
from the findings of the study of direct or intentional discrimination, nor of indirect dis-
crimination by the NIHE against Catholic applicants or tenants.63 Significantly though, the 
report stated that until this study had been undertaken, it was widely accepted that the 
public housing system was equitable, even though the NIHE had never produced any infor-
mation about the results it delivered to Protestants and Catholics.64 The PSI study conclud-
ed that if the NIHE intended to secure equality of opportunity in the future for Protestant 
and Catholic applicants and tenants, the organisation had to move towards explicitly and 
openly monitoring the results of its policies and that a failure to do so would highlight the 
fact that legislation on religious and political discrimination in Northern Ireland did not 
extend to housing.65 

a.	 Monitoring	Equality

Significantly, the finding by the PSI research that the public housing system did not succeed 
in delivering equal opportunities to Catholics and Protestants was absent from the 1990 SA-
CHR Report. In fact, most of the data outlined above was also absent, in particular the finding 
that there was an almost 2:1 disparity in the re-housing chances of those preferring Protes-
tant and Catholic estates, although the SACHR report did allude to allocations “being lower” 
in Catholic areas.66 The SACHR went to some lengths to highlight the fact that the PSI study 
had found no evidence of direct or indirect discrimination by the NIHE and this was in effect 
the theme that informed the overall conclusions of the report.67

60 Ibid., p. 44.

61 Ibid., p. 45.

62 Ibid., p. 47.

63 Ibid.

64 Ibid.

65 Ibid.

66 See above, note 51, Para 2.18.

67 Ibid.
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It is worth noting the two different approaches taken by the 1987 SACHR report into em-
ployment equality, which subsequently gave rise to the 1989 Fair Employment (Northern 
Ireland) Act, with that adopted by the later 1990 SACHR report into housing particularly in 
light of the fact that if anything, the evidence presented to SACHR showed even higher levels 
of inequality in relation to housing than employment. The one group justice measure that 
was taken up in the 1990 SACHR Report, however, was the need for monitoring by commu-
nity background and this was to provoke a significant level of disagreement between SACHR 
and the NIHE.68 One of the key questions that the PSI study had addressed was whether the 
NIHE should move in future towards formally monitoring the results of its policies in order to 
measure the impact of these policies in terms of patterns of inequality between Protestants 
and Catholics.69 In this context, the PSI report distinguished between formal policy and infor-
mal practice pointing out that while it was the formal policy of the NIHE that the organisa-
tion was blind to religion, informally, and in practical terms, housing managers in Northern 
Ireland inevitably had to be constantly aware of sectarian divisions and to think in terms of 
housing developments as “Protestant”, “Catholic”, or “mixed”.70 The PSI study conceded that 
after a prolonged period of civil disturbance and population movement it was very difficult 
for housing managers to think or behave as though all housing was in principle openly avail-
able to all applicants and referred to previous work carried out by Singleton who found that: 

Segregation of Protestants and Catholics has led to an implicit recognition of the 
inevitability of allocating dwellings on the basis of ‘two’ waiting lists, one Catholic 
and the other Protestant (…) The NIHE has in many instances had no option but 
to sort its waiting list into Roman Catholic and Protestants and provide separate 
housing sites in different parts of towns for the two groups.71 

The PSI research concluded that one consequence of residential segregation was that many 
new housing developments would be identified by housing managers as providing dwellings 
for either Protestants, or for Catholics, even at the planning stage, and that this was an impor-
tant background to analysis of access to housing by the two groups.72 The question that the PSI 
report addressed therefore was not whether housing managers should be blind to religion – an 
issue that the authors of the report considered to be one which everyone knew could not be 
the case, but rather, whether the NIHE should formally acknowledge the need to assess the out-
comes of policies on patterns of inequality for the two communities. 73 The subsequent SACHR 
report conceded that since the publication of the PSI research, there had been a number of dis-

68 Ibid., Para 4.53.

69 See above, note 50, p. 4.

70 Ibid.

71 Singleton, D., “Housing Allocation Policy and Practice in Northern Ireland”, Housing Review, Vol. 34, 
1985, p. 11.

72 See above, note 50, p. 4.

73 Ibid.



The Equal Rights Review, Vol. Fourteen (2015)

130

cussions on this issue between SACHR officials and both board and staff members of the NIHE 
and that SACHR had been advised that, although the NIHE had no plans to record information 
on the religious affiliation of its tenants and applicants, the NIHE would in future seek informa-
tion on religion as appropriate in its sample surveys and other research work.74 

According to SACHR, the view within the NIHE was that systematic monitoring would cre-
ate an erroneous impression that religious affiliation was part of the decision making pro-
cess and that if it were required by Government to change its stance there would be hostile 
public reaction.75 SACHR concluded that while fully aware of these factors, it nonetheless 
remained of the opinion that while research of the kind which the NIHE envisaged might 
provide useful information on trends and patterns, it was unlikely to be an adequate sub-
stitute for the regular monitoring that SACHR considered necessary to provide the detailed 
statistics needed to help define and isolate those policies or practices which may be cre-
ating differences of outcome related to religious affiliation.76 SACHR also felt that regular 
monitoring would assist in research on the cumulative effect of other factors and might 
even prove more cost effective than relying on research samples.77 SACHR also took the 
view that the precise details of the particular monitoring system that ought to be adopted 
were a matter for both technical and public debate and accordingly recommended that the 
best process for monitoring the NIHE’s policies and practices be studied further.78 SACHR 
was in no doubt therefore that procedures for ensuring that the way the decision making 
process impacted on each of the two main communities should be introduced.79 As noted 
above, the 1987 SACHR report had been quite unequivocal in relation to monitoring in the 
area of employment, recommending that monitoring be used to identify the particular sec-
tion of the community or tradition with which an individual was most closely associated. It 
recommended that employers record the perceived religious affiliation of employees and 
others, and not necessarily seek to ascertain their actual beliefs.80 This recommendation 
had of course, by the time that the 1990 SACHR report was published, been enshrined in 
law through the Fair Employment (Northern Ireland) Act 1989.

b.	 Different	Approaches	to	Equality	and	Non-Discrimination

In seeking to understand the more individual justice approach adopted by SACHR in 1990 
there are a number of relevant factors to consider. Firstly, a number of key figures involved 

74 See above, note 51, Para 4.53.

75 Ibid.

76 Ibid.

77 Ibid.

78 Ibid.

79 Ibid.

80 Ibid., Para 9.13.
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in producing the 1987 report had departed from the organisation by the time of the 1990 
report, including James O’Hara, the chair of SACHR at the time of the 1987 report, and Chris-
topher McCrudden, who had played a key role in critiquing the work of the earlier FEA81 and 
was actively involved at the time in ensuring that the key findings of the 1987 report were 
translated into law via the Fair Employment (Northern Ireland) Act 1989. It is also important 
to note that the 1987 employment report contained a dissenting view, with three Commis-
sioners dissociating themselves from some of the main findings and concluding that: 

In no circumstances should the elementary mistake be made of confusing equality 
of opportunity with equality of result: two very different matters, both in concept 
and in practice.82

Essentially the dissenting Commissioners remained wedded to an individual justice or 
formal approach to equality and non-discrimination that rejected the need for monitor-
ing data of any kind within employment and which considered that equality and non-dis-
crimination law should focus simply on eradicating direct discrimination.83 The views of 
the dissenting Commissioners were in effect overruled by majority of the other SACHR 
Commissioners, so that the final report in 1987 adopted quite a group justice approach. 
However the dissenting note illustrates the differing perspectives on these matters within 
SACHR itself during this period. 

There were also a significant number of commentators outside SACHR who attributed Catho-
lic inequality to higher birth rates within that community, and other demographic factors, 
and who considered that addressing these inequalities should not be a matter for discrimi-
nation law.84 Crucially, the differing views on the individual versus group justice approaches 
to promoting equality, as with many other debates in the region, also played out as part of the 
wider “meta-conflict” about the constitutional status of Northern Ireland85 which of course 
served to increase the level of controversy that these debates gave arise to. It is also impor-

81 McCrudden, C., “Law Enforcement by Regulatory Agency: The Case of Employment Discrimination in 
Northern Ireland”, Modern Law Review, Vol. 45, No. 6, 1982.

82 The “Dissenting View” appeared at the end of the final report of 1987 and recorded “specific dissent” 
with a number of key recommendations including those to do with workforce monitoring. In effect the 
three Commissioners concerned accepted much of what was in the report, however were not prepared to 
endorse other aspects of the findings. See above, note 23, p. 185.

83 For a further discussion of the formal or individual justice model see Bingham, T., The Rule of Law, Pen-
guin, 2010; McCrudden, C., “Equality and Non-Discrimination”, in Feldman, D., (ed.), English Public Law, 
2nd Edition, Oxford University Press, 2009; Balkin, J., and Siegel, R., “The American Civil Rights Tradition: 
Anti-classification or Anti-subordination?”, Miami Law Review Vol. 58, No. 9, 2004.

84 Compton, P.A., “The Changing Religious Demography of Northern Ireland: Some Political Implications”, 
Studies, Vol. 78, Winter, 1989; Compton, P.A., Coward, J., Wilson-Davis, K., “Family Size and Religious De-
nomination in Northern Ireland”, Journal of Biomedical Science, Vol. 17, 1985.

85 McGarry J., and O’Leary, B., Explaining Northern Ireland, Oxford University Press, 1995.
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tant to note that the MacBride campaign in the United States, operating from the mid-1980s, 
played a key role in shaping the employment debate in Northern Ireland and in particular 
persuading the Conservative Government under Margaret Thatcher of the need for a more 
group justice regulatory framework to promote equality and eradicate discrimination.86 
Again, however, the MacBride campaign was exclusively concerned with employment – no 
equivalent external pressure was brought to bear in the area of housing. Moreover, a signif-
icant amount of political controversy was being generated within Northern Ireland at the 
time of the publication of the 1990 report about the proposals to enhance the legal frame-
work around employment equality, not least with respect to the introduction of compulsory 
monitoring in the workforce as the legislation was beginning to come into effect. In addition, 
the 1990 report states that discussions were taking place between SACHR officials and those 
within the NIHE in order to try and persuade the NIHE to adopt a system for monitoring the 
impact of policies on equality of opportunity.87 In this context, SACHR may well have con-
sidered that a “softer” approach in their final report may have been more effective in terms 
of persuading the NIHE towards their thinking on this issue and that publishing data which 
the NIHE were clearly sensitive about would have been counterproductive. The likelihood is 
that all these factors played a role in shaping the final content of the 1990 report, however, 
what one can state with certainty and the benefit of hindsight is that the period between 
publication of the final PSI report on housing inequality in 1989 and the publication of the 
second SACHR report in 1990 proved a watershed in how inequality between Catholics and 
Protestants in Northern Ireland was framed. In effect, the publication of the second SACHR 
report in 1990 marked the point at which debate about housing inequality disappeared from 
legal, academic, and political consideration. 

From 1990 onwards, discrimination and inequality between the two communities in North-
ern Ireland as a subject of political, non-governmental, and academic focus related de facto 
to labour market policies and practices, a situation that persists largely to the present day. 
Moreover, as the next section will also show, a narrative also emerged at that time, which has 
also remained until the present day, that discrimination in the area of public housing had 
been addressed and that the problem facing policy makers was how to manage a situation in 
which two communities chose, of their own volition, to live apart in separate areas.

4. Planning, Housing, and Conflict Management

The open and public nature of the fair employment debate since the early 1990s, with regular 
scrutiny of robust workforce monitoring figures detailing patterns of inequality, and findings 
of discrimination by courts and tribunals, in many ways could not be more of a contrast to 

86 McCrudden, C., “Human Rights Codes for Transnational Corporations: What can the Sullivan and Mac-
Bride Principles Tell Us?, Oxford Journal of Legal Studies, Vol. 19, 1999; McNamara, K., The MacBride Prin-
ciples: Irish America Strikes Back, Liverpool University Press, 2009; Needham, R., Battling for Peace, Black-
staff, 1998.

87 See above, note 51, Para 4.53.
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the debates surrounding patterns of housing inequality and the role of urban planning in 
shaping these patterns. In order to fully understand the extent to which these debates have 
differed, it is necessary to consider a number of documents recently uncovered from the Pub-
lic Record Office for Northern Ireland which show the extent to which the security agencies 
used the concept of “defensive planning”88 as a counter-insurgency strategy and the ways in 
which this process discriminated both directly and indirectly against members of the Catho-
lic community in Northern Ireland across several decades. The origins of this strategy can be 
traced back to October 1970 when the then Government of Northern Ireland established a 
Joint Working Party on Processions in order to examine areas of confrontation and provide 
recommendations towards future government policy on how best to spatially manage the 
emerging conflict. Significantly, the final report of this Working Party (marked “secret”) con-
cluded that:

We would consider it essential to provide in the re-development [of the city] for 
the maximum natural separation between the opposing areas (…) [P]rudence 
would point to the wisdom of some sort of physical “cordon sanitaire” (…) [T]he 
Urban Motorway Project is of considerable significance (…) [T]he effect will be to 
create a wide (in places as much as 100 yards) cleared belt to the west side of the 
City Centre.89

The Working Party considered that the Ministry of Home Affairs, the government depart-
ment responsible for security and law and order at that time, should be given an opportunity 
to consider:

[A]ny plans for substantial development or re-development (both for housing and 
for industry and commerce) at an early stage, consulting the security forces and 
other departments where necessary.90 

In relation to housing redevelopment, the report stated: 

Plans for housing adjacent to the main lines of confrontation between the two 
communities, where not already approved, should be revised to provide more 
open space, particularly on either side of the new natural barrier.91

The report concluded that:

88 Newman, O., Defensible Space: Crime Prevention Through Urban Design, Macmillan, 1972. 

89 Government of Northern Ireland, Future Policy on Areas of Contention, Second and Final Report of the Joint 
Working Party on Processions etc., [CAB/1634/1], April 1971, Para 39. 

90 Ibid., Para 41.

91 Ibid., Para 42(b).
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[T]here may be no alternative to increasing rather than discouraging segregation 
of the two communities through the creation of natural barriers.92

The subsequent implementation of this strategy can be traced by examining additional 
documentary sources from the 1980s. Of particular interest are the activities of another 
hitherto secret entity called, the Standing Committee on Security Implications of Hous-
ing Problems in Belfast (SCH) that reveal much about how the policy of defensive plan-
ning in Northern Ireland was implemented. The SCH comprised a number of government 
agencies including the Belfast Development Office, which was at the time the main agency 
within government responsible for urban development, and the Department of the Envi-
ronment (DOE), the government department responsible for planning, housing and urban 
affairs. Significantly, the SCH also contained representatives from the Northern Ireland Of-
fice (NIO), the government department responsible for law, order, and security as well as 
representatives from the security forces i.e. the then police force for Northern Ireland the 
Royal Ulster Constabulary (RUC) and the British Army. The RUC and British Army repre-
sentatives on the SCH were among the most senior figures within the police and military 
establishment in Northern Ireland at that time - with the RUC represented by Deputy Chief 
Constable (DCC) McAtamney and Assistant Chief Constable (ACC) Chesney and the British 
Army represented by Brigadier Crowfoot (39th Infantry Brigade, British Army HQ) who 
chaired the meetings.93 

In terms of the activities of the SCH, examination of the minutes of a meeting dated Thursday 
19 February 1981 indicate that the Draft Belfast Housing Plans were presented and that the 
plans were “fully discussed and comments sought from those present”.94 In the course of this 
meeting, Mr. John Semple (DOE) explained that the Draft District Housing Plan for the whole 
of Belfast had been in preparation since the previous summer (i.e. from mid-1980) and that 
the DOE had themselves identified a number of security implications arising from the plan 
and were now seeking the views of the security authorities on these and any other potential 
difficulties95. The meeting ended with agreement that:

[T]he immediate priority was for the Police and the Army to examine the propos-
als in greater depth and alert DOE to any points of security interest which might 
need further consideration.96

92 Ibid., Para 49.

93 Letter from Eddie Simpson, Assistant Secretary, Housing and Urban Affairs, Department of the Environ-
ment (DOE) on 6 May 1981. 

94 Minutes of a meeting of the Standing Committee on Security Implications of Housing Problems in Belfast 
(SCH), Thursday 19 February 1981.

95 Ibid.

96 Ibid., p. 3.
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In a subsequent letter from ACC Chesney to Eddie Simpson, Assistant Secretary, Housing 
and Urban Affairs (DOE) on 26 February 1981, ACC Chesney indicated that the Belfast Draft 
Housing Plan, introduced at the meeting of 19 February 1981 had been subsequently dis-
cussed with the RUC and 39th Infantry (British Army) and that his letter contained the com-
bined views of both parties, i.e. the police and the army, in relation to the proposals.97 This 
letter outlined a range of issues across Belfast that the security forces considered needed to 
be addressed and gives an indication of the degree to which the security forces were involved 
in the planning of housing in the city at that time. The submission for example stated that 
proposed new housing for members of the Catholic community in West Belfast should be de-
layed, and welcomed the fact that land which was available for new housing in North Belfast 
would instead be used for commercial development, thereby eliminating a potential security 
problem that might arise were housing to be provided on the site which would be occupied 
by members of the Catholic community. In the south of the city, the submission expressed 
concern about the changing demographics of the Lower Ormeau Road (i.e. that the area had 
become more Catholic) and the security implications that might arise as a result of any addi-
tional housing development within the area, which it was felt might lead to increased opposi-
tion among Catholic residents to traditional Protestant marches in the area.98  

The minutes of the SCH meetings also provide some interesting insight into the problems 
that arose for the security forces with respect to the Poleglass housing development on the 
outskirts of the city that was designed to alleviate the over-crowding and housing need with-
in Catholic West Belfast. The location of the site of the Poleglass development, outside Bel-
fast and within the boundaries of the staunchly Unionist-controlled Lisburn Borough Council 
(LBC), created particular difficulties not least given that the Protestant and Unionist elected 
representatives controlling LBC did not welcome the addition of a large number of Catholic, 
Nationalist, social housing tenants as additions to their constituency. At a meeting of the SCH 
on 30 June 1980 a number of problems in the Poleglass housing complex were considered 
with Mr. John Semple reporting on the non-co-operation of LBC in providing services and fa-
cilities to the area.99 At a further meeting of SCH on 19 February 1981, it was noted that LBC 
continued to oppose and obstruct the new housing, which included stalling over the granting 
of pub licences. Significantly, at this meeting DCC McAtamney intervened and stressed the 
“high importance to the provision of pubs in the area as the demand for such facilities was 
otherwise likely to be met by clubs with paramilitary associations.”100 This intervention illus-
trates another important dynamic that existed within security policy at the time: denying the 
opportunity for organisations like the Provisional IRA to gain income through the operation 
of illegal drinking clubs in a particular area “trumped” concerns about offending the wishes 

97 Letter from ACC Chesney to Eddie Simpson, Assistant Secretary, Housing and Urban Affairs on 26 Februa-
ry 1981.

98 Ibid.

99 Minutes of a meeting of the SCH on 30 June 1980.

100 Ibid.
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of Unionist councillors who were hostile to the very existence of the Poleglass development 
and its Catholic residents per se. 

5. Defensive Planning and Patterns of Inequality

The above decisions clearly had a significant impact on patterns of inequality in relation to 
housing, which becomes apparent when considering the nature of housing need in Belfast 
and the demographic changes that took place within the city during the 1970s. A useful start-
ing point is a document produced by the Corporate Planning Department of the NIHE in 1980 
outlining housing plans for the city, which highlights the differing housing needs of the two 
communities within Belfast at that time.101 This document states: 

[A]s a generalisation (…) Protestant areas tend to have a crude surplus of dwell-
ings which leads to the abandonment of less popular dwellings (…) waiting lists 
are small (…) vacant land and dwellings aid clearance in Redevelopment Areas.102

The document went on to find that within Catholic areas:

[T]here are very few dwellings available for allocation; over-occupation is com-
mon; there is a shortage of available space for new building; most allocations are 
made to people in the priority groups; clearance in Redevelopment Areas is very 
slow and difficult and there is a high incidence of large families with dependent 
children in Catholic areas.103

Clearly this document illustrates the impact that the mass population movements of the 
early 1970s, outlined in the introduction, had on the housing needs of the two communi-
ties within the city.104 With Protestants tending to move out to the newer housing areas 
on the city’s margins and Catholics crowding into the west of the city and the older hous-
ing in North Belfast, this clearly led to a marked increase in housing need for members 
of the Catholic community – as indicated above. In other words, the patterns of housing 
need between the two communities were totally different, with housing need much more 
acute within the Catholic community due to a much lower availability of vacant land within 
Catholic areas on which to build new housing. It was against this backdrop therefore that 
security assessments were made which, as shown above, sanctioned the use of vacant land 
in North Belfast for commercial development rather than housing, delayed the construc-
tion of new housing in West Belfast, and which viewed with concern the further expansion 

101 Corporate Planning Department, Northern Ireland Housing Executive, Draft Introduction to the Seven Dis-
tricts Housing Statements, ENV/21/1/39/A, 1 October 1980. 

102 Ibid, Para 3.4 (i).

103 Ibid, Para 3.4 (ii).

104 See above, note 11, 14, and 17. 
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of the Catholic community in south of the city. Clearly there are two common denominators 
in these security assessments, one of which was that housing should either not be built at 
all, or that housing construction should be delayed. The second common denominator was 
that in all these instances, the housing in question was needed for members of the Catho-
lic community. It is important to point out that from the discussions of the SCH105 there is 
no evidence that the security forces were intending to discriminate against Catholics on 
grounds of their religion. Clearly, however, the effect of the security policy was not to build 
houses in a number of locations “but for” the religion of the occupants of the houses. In 
other words, the policy operated in a way that was directly discriminatory in line with the 
“but for” test of direct discrimination provided by the House of Lords in James v Eastleigh 
Borough Council.106  

The view that security, rather than religious discrimination, provided the motive for the se-
curity forces is also supported by considering the minutes of the meetings of the SCH107 with 
respect to the Poleglass development. In this case, the discriminatory actions of the LBC, in 
terms of trying to frustrate the development happening at all, were overruled by a security 
agenda which wanted to the development to take place, and which aimed to ensure para-
military organisations were not able to open drinking clubs in the area to raise funds for 
their activities. What was happening in effect was that the Catholic community were facing 
discrimination on the part of Unionist councillors, who didn’t want Catholics living in cer-
tain areas per se, and discrimination from the security forces who didn’t appear to have any 
overtly sectarian motive, but who operated a security policy which produced in some cases a 
similar outcome – i.e. less Catholic housing. One can of course also argue that overall security 
objective, as outlined in the original document from the early 1970s108 was indirectly dis-
criminatory with respect to the Catholic population given that at the heart of the policy was 
a desire to segregate the two communities using vacant land and infrastructure as a “buffer”. 
In a context in which the Catholic community had significantly greater demand for housing, 
such an objective would clearly impact disproportionately on that community – given that 
this would clearly reduce the amount of land available for housing. 

6. The Conflict, Planning and Housing Debate

What is significant, however, is that the secret activities of the SCH took place without any 
analysis or scrutiny by any outside agencies, including of course the SACHR. Again, it is im-
portant to emphasise that there is no evidence that members of the SACHR were aware of the 
SCH, or indeed had any role in suppressing investigations into these activities. As outlined 
above, there were a number of other factors that shaped the approach of SACHR to this is-

105 See above, notes 97 and 99.

106  James v Eastleigh Borough Council [1990] 2 AC 751.

107  See above, note 99.

108  See above, note 89, Para 39.
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sue. It does seem, however, that the decision of the SACHR not to publish data on key hous-
ing inequalities contributed more generally to housing inequality falling off the agenda for 
campaigners and researchers. Moreover, the fact that housing disappeared off the research 
agenda for the SACHR after 1990, more easily allowed for these kinds of practices to continue 
unchecked. Admittedly, debates about the extent to which the security forces were covert-
ly involved in urban planning arose periodically in the press, largely as a result of alleged 
“leaks” of official documents109 which led to speculation over the years110 that the security 
forces altered road networks, influenced building plans and decided where new social hous-
ing developments could, and more importantly, could not be built.111 Significantly, however, 
most academic commentators, particularly those within the field of urban planning strongly 
refuted these arguments, stating that there was no evidence of security force involvement in 
the design and building of new housing estates or the manipulation of territory and commu-
nity boundaries within the city and that regeneration initiatives and new housing in Belfast 
were influenced solely by community household surveys along with community consultation 
programmes.112 In fact quite a number of these observers have described the planning sys-
tem in Northern Ireland as “colour blind”113 or even “autistic”114 and therefore impervious to 
outside influences such as those outlined above, arguing instead that a technocratic ethos de-
veloped within the planning system in Northern Ireland from the 1970s onwards in response 
to allegations of discrimination in the 1960s, and that this new ethos prioritised impartiality 
and neutrality. Murtagh for example argues that the Northern Ireland planning service im-
ported technical values and practices from Britain and disregarded the particular problems 

109 Letters from the DOE concerning alleged security force involvement in planning were leaked to The 
Guardian (13 March 1982), and to the Irish News (15 March 1982). Subsequent articles in the press con-
cerning this matter are found in The Belfast Telegraph (15 March 1982); Built Environment (17 March 
1982), The Belfast Newsletter (15 March 1982); The Irish News (23 March 1982); and The Guardian (6 
April 1982 and 13 April 1982); For articles citing leaks see Cowan, R., “Belfast’s Hidden Planners”, Town 
and Country Planning, June 1982; Hillyard, P., “Law and Order” in J. Darby (ed.), Northern Ireland: The 
Background to the Conflict, Appletree Press, 1983; Faligot, R., Britain’s Military Strategy in Ireland: The 
Kitson Experiment, Brandon, 1983. 

110 Stollard, P., “The Architecture of No-man’s Land”, Architect’s Journal, Vol. 180, No. 31, 1984, pp. 24–39; 
Pawley, M., Terminal Architecture, Reakteon Books, 1998, pp. 93–111; Brown, S., “Central Belfast Security 
Segment”, Area Vol. 17, No. 1, 1985; Byrne, J. The Belfast Peace Walls: The Problems, Policies, and Politics of 
the Troubles Architecture, unpublished DPhil Thesis, University of Ulster, 2011.

111 Dawson, G., “Planning in the Shadow of urban civil conflict: a case study from Belfast”, Working Paper, 
University of Liverpool, Department of Civic Design, 1984; Dawson, G., “Defensive planning in Belfast”, 
Irish Geography Vol. 17, 1984, pp. 22–41.

112 Anson, B., “Response to Architecture in No-man’s Land”, Architects Journal, Vol. 180, No. 37, 1984, pp. 
47–48; Murtagh, B., The Politics of Territory: policy and segregation in Northern Ireland, Palgrave, 2002.

113 Bollens, S., Urban Peace-Building in Divided Societies: Belfast and Johannesburg, Westview Press, 1999.

114 Ellis, G., “The City of the Black Stuff: Belfast and the Autism of Planning”, in McEldowney, M., Murrary, M., 
Murtagh, B. and Sterrett, K. (eds.), Planning in Ireland and Beyond: multidisciplinary essays in honour of 
John V. Greer, School of Environmental Planning, Queen’s University, 2005, pp. 261–271.
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that the conflict gave rise to so that planning within Belfast was “planning for anywhere”.115  
It is also important to note that the official line from the Government has always been to deny 
that the security forces had any specific role in the planning process in Northern Ireland.116  

7. Housing Inequality, Group Injustice and Social Cohesion

It is also important to note that while there has been no shortage of literature highlighting 
the extent to which Belfast is characterised as a “divided city”117 and the difficulties that the 
NIHE have faced in terms of addressing housing need faced with the extent of that division,118 

115 Murtagh, B., “Planning for Anywhere: Housing Policy in Northern Ireland”, Housing Studies, Vol. 13, No. 6, 
1998, pp. 83–839.

116 Scope Magazine, “Who designs the City?”, Northern Ireland Council for Voluntary Action, 1982.

117 Hamilton, J., Hansson, U., Bell, J. and Toucas, S., Segregated Lives: Social Division, Sectarianism and Ev-
eryday Life in Northern Ireland, Institute for Conflict Research, 2008; Anderson, J. and Shuttleworth, I., 
“Sectarian Demography, territoriality and political development in Northern Ireland”, Political Geography, 
Vol. 17, No. 2, 1998, pp. 187-208; Boal, F.W., “Integration and Division: sharing and segregation in Belfast”, 
Planning Practice and Research, Vol. 11, No. 2, 1996, pp. 151–158; Boal, F.W., “Belfast: walls within”, Polit-
ical Geography, Vol. 21, 2002 pp. 687-694; Boal, F. W., “Territoriality on the Shankill-Falls Divide, Belfast”, 
Irish Geography, Vol. 41, No. 3, 2008; Boal, F.W., “The Urban Residential Sub-community: A conflict inter-
pretation”, Area, Vol. 4, 1972, pp. 41–79; Doherty, P., “Ethnic segregation levels in the Belfast Urban Area”, 
Area, Vol. 21, No. 2, 1989, pp. 151–159; Lloyd, C., “Analysing the spatial scale of population concentrations 
by religion in Northern Ireland using global and local variograms”, International Journal of Geographical 
Information Science, Vol. 26, No. 1, 2012, pp. 57–73.

118 Murtagh and Carmichael for example have pointed to the fact that 68% of electoral wards in Northern Ire-
land have a population in which more than 70% of the residents belong to one community or the other 
while Shirlow has pointed out that the demographic characteristics of Protestants and Catholics differ sig-
nificantly in interface areas with Catholic communities characterised by higher than average family sizes, 
higher fertility rates and a more youthful demographic structure while the Protestant population is older, 
with smaller household sizes and lower than average fertility rates with the effect that in highly segregated 
space, very different housing need profiles are reflected in terms of the number, size, type and location of 
accommodation required. See Murtagh, B. and Carmichael, P., Sharing Place: A Study of mixed housing in 
Ballynafeigh, South Belfast, NIHE, 2006; Shirlow, P., “Belfast: a segregated city” in Coulter C. and Murray M. 
(eds.), Northern Ireland After The Troubles: A society in transition, Manchester University Press, 2008. See 
also Power, J. and Shuttleworth, I., “Intercensal Population Change in the Belfast Urban Area 1971–91: The 
Correlates of Population Increase and Decrease in a Divided Society”, International Journal of Population 
Geography, Vol. 3, 1997, pp. 91–108; Shuttleworth, I., “Are Northern Ireland’s Communities Dividing? Ev-
idence from geographically consistent census of population data, 1971–2001”, Environment and Planning 
A, Vol. 41, No. 1, 2009, pp. 213–229; Shuttleworth, I. and Anderson, J., “Demographic Change Through Con-
flict: Belfast from the 1960s to 2001”, Conference Paper, 2011; Shuttleworth, I., Barr, P. and Gould, M., “Does 
Internal Migration in Northern Ireland Increase Religious and Social Segregation? Perspectives from the 
Northern Ireland Longitudinal Study (NILS) 2001–2007”, Population, Space and Place, Vol. 19, 2013, pp. 
72–86; Shuttleworth, I. and Lloyd, C., “Exploring the implications of changing census output geographies 
for the measurement of residential segregation: the example of Northern Ireland 1991–2001”, Journal of the 
Royal Statistical Society A, Vol. 174, Part 1, 2011, pp. 1–16; Shuttleworth, I. and Lloyd, C., “Analysing average 
travel-to-work distances in Northern Ireland using the 1991 census of population: the effects of locality, 
social composition, and religion”, Regional Studies, Vol. 39, 2005, pp. 909–922.
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most commentators have attributed the patterns of segregation within the city as arising 
from individual preferences.119 Brett is fairly typical of this kind of view, stating that: 
 

The fact that the two communities largely prefer to live apart, in territories di-
vided in many places by so-called “peace lines”, is very much to be regretted; the 
divisions will not begin to disappear until trust and confidence can be restored; 
but at least, bad housing is no longer a serious cause of unrest and violence.120

As well as being a renowned commentator on housing and architecture, Brett was himself 
Chairman of the NIHE during the period 1979 - 1984, and was on the board for several years 
before assuming the role of Chair.121 This was of course during the period covered by the ex-
amination of the minutes of the SCH (above) which shows that in several important respects, 
it is a mistake to consider that the communities “largely preferred to live apart” given that one 
community, i.e. the Catholic community, were adversely impacted upon by a range of factors 
including the actions of LBC, and the security forces. Several other commentators, particularly 
those from within the Protestant community, have attributed the segregated nature of social 
housing in Northern Ireland to a greater degree of social cohesion and solidarity within the 
Catholic community that originates from Catholic Church doctrine.122 From this perspective, 
Catholic communities are seen as being more “united”, “stronger” and “cohesive” than their 
individualistic Protestant co-religionists.123 This view has also been expressed by British gov-
ernment Ministers and used to justify the development of a strategy aimed at targeting finan-
cial assistance specifically towards working class Protestant communities in spite of the fact 
that objective data from government had shown the highest levels of deprivation to be within 
Catholic areas.124 In many ways these views are not dissimilar to comments in the 1970s and 

119 Hughes, J., Campbell, A., Hewstone, M. and Cairns, E., “What’s there to fear? – A Comparative Study of 
Responses to the Out-Group in Mixed and Segregated Areas of Belfast”, Peace and Change, Vol. 33, No. 
4, 2008; Hughes, J., Campbell, A., Hewstone, M. and Cairns, E., “Segregation in Northern Ireland”, Policy 
Studies, Vol. 28, No. 1, 2007, pp. 33–53; Knox, C., “Cohesion, Sharing and Integration in Northern Ireland”, 
Environment and Planning C: Government and Policy, Vol. 29, 2011, pp. 548–566; Gaffikin, F., McEldowney, 
M. and Sterrett, K., “Creating Shared Public Space in the Contested City: The Role of Urban Design”, Journal 
of Urban Design, Vol. 15, No. 4, 2010, pp. 493–513; Rafferty, G., “Embracing the Creation of Shared Space: 
Considering the Potential Intersection between Community Planning and Peace-building”, Space and Pol-
ity, Vol. 16, No. 2, 2012, pp. 197–213. 

120 Brett, C., “Victorian and Edwardian Belfast: Preserving the Architectural Legacy of the Inner City”, in Neill, 
W. and Schwedler, H. (eds.), Urban Planning and Cultural Inclusion: Lessons from Belfast and Berlin, Pal-
grave Macmillan, 2001, p. 98. See also Brett, C., Housing a Divided Community, Institute of Public Admin-
istration, 1986. 

121 Ibid.

122 Dunlop, J., A Precarious Belonging: Presbyterians and the Northern Ireland Conflict, Blackstaff, 1995; McK-
ay, S., Northern Protestants: An Unsettled People, Blackstaff, 2000.

123 Ibid.

124 CAJ, Equality in Northern Ireland: the Rhetoric and the Reality, 2006, p. 134.
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1980s from Unionist politicians that Catholic under-representation in the labour market was 
attributable to the lack of a Protestant work ethic and a greater willingness to claim benefits. 
Such arguments, prominent within the employment debates of the early 1980s are much less 
widespread now, in no small measure due to the high profile findings of discrimination in the 
workplace by the courts and tribunals received in the press, and the rise in the Catholic per-
centage of the workforce as a result of the fair employment framework.  

It is clear however, that the lack of published data showing the level of overcrowding that 
continues to exist, and the extent to which secretive planning practices such as those outlined 
above served to concentrate the Catholic population within discrete territorial boundaries 
has contributed to the view that Catholics were voluntarily “self-segregating” to be perpetu-
ated.125 It is important to note that there have, on rare occasions, been some attempts to raise 
concerns about continuing levels of inequality. This author was the main researcher on a 
report published in 2006 that showed the extent to which Catholics were disproportionately 
represented on housing waiting lists, particularly in North and West Belfast. However, the 
report was heavily criticised by the NIHE on the grounds that publication of such data could 
serve to “politicise” the housing debate as such data was “politically and highly sensitive and 
on occasion needs to be managed in a measured and sensitive way”.126 One of the difficulties 
for researchers working in this area, however, has been the lack of publicly available robust 
data which can be used to examine the extent to which discriminatory practices may, or may 
not, be continuing.127  

8. Regulatory Theory and Equality Outcomes

Somewhat paradoxically, in spite of the fact that housing inequality disappeared from public 
debate, there were some important developments to the regulatory landscape with respect to 
the promotion of equality within the areas of housing and urban planning more generally, fol-

125 Muir, J. and McKee, K., “An introduction to the special issue – Housing in Hard Times: Marginality, Inequality 
and Class”, Housing Theory and Society, Vol. 1, 2013; Doherty, P., and Poole, M., “Ethnic Residential Segrega-
tion in Belfast, Northern Ireland, 1971-1991”, The Geographical Review, Vol. 87, No. 4, 1997, pp. 520–536; 
French, D., “Residential Segregation and Health in Northern Ireland”, Health and Place, Vol. 15, 2009, pp. 
888–896; Gray, P., McAnulty, U. and Keenan, M., “Moving Towards Integrated Communities in Northern Ire-
land: New Approaches to Mixed Housing”, European Journal of Housing Policy, Vol. 9, No. 3, 2009, pp. 337–
353; Hout, M., “Opportunity and the Minority Middle Class: A Comparison of Blacks in the United States and 
Catholics in Northern Ireland”, American Sociological Review, Vol. 51, No. 2, 1986, pp. 214–223; McPeake, 
J., “Religion and Residential Search Behaviour in the Belfast Urban Area”, Housing Studies, Vol. 13, No. 4, 
1998, pp. 527–548; Muir, J., “Devolved Housing Policy and Practice in Northern Ireland 1998–2002”, Hous-
ing Studies, Vol. 18, 2003, pp. 159–176; Muir, J., “Public Participation in Area-based Urban Regeneration 
Programmes”, Housing Studies, Vol. 19, No. 6, 2004, pp. 947–966; and see above, note 115, pp. 833–839.  

126 Letter from Stewart Cuddy, Director of Corporate Services/Deputy Chief Executive, Northern Ireland 
Housing Executive, to Maggie Beirne, Director, the CAJ, 27 November, 2006.

127 Data for the CAJ report was obtained via the use of Parliamentary Questions. Such an approach while 
useful, is also cumbersome, takes time, and falls far short of the regularly published monitoring data 
available with respect to employment.
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lowing the all-party political agreement reached in 1998. Following the publication of the SA-
CHR report in 1997, the British Government passed the Fair Employment and Treatment Order 
of 1998, which among other measures extended protection against discrimination beyond em-
ployment to the provision of goods, facilities and services, which included housing. However, 
the new law was limited to providing individual complainants the right to pursue complaints 
of discrimination through the county court and some 17 years later there has yet to be a single 
case involving discrimination in the area of public housing128 with the overwhelming majority 
of cases coming through the courts and tribunals still relating to religious discrimination in the 
field of employment. In some ways this is unsurprising given that the problems identified here 
relate to covert policies and practices which impact adversely on groups, while the 1998 Order 
is framed in terms of redressing claims of overt discrimination against individuals.129 

The Belfast Agreement reached following multi-party talks on the political future of Northern 
Ireland provided another opportunity for those campaigning for a more group justice based reg-
ulatory framework to be introduced across public policy areas, including housing and urban plan-
ning, and this was achieved through a commitment in the Agreement that legislation would be 
enacted requiring public authorities in Northern Ireland to impact assess their policies in order 
to determine whether or not equality of opportunity was being achieved.130 This requirement was 
given effect to via the Section 75 of the Northern Ireland Act 1998, which created a duty on public 
authorities in Northern Ireland to have due regard to the need to promote equality of opportunity 
and regard for good relations on the  grounds of religious belief, political opinion, and race.131 It 
applies to the functions of a relevant public authority, including functions such as planning and 

128 There has been an occasional example of cases coming forward which relate to matters outside the 
workplace, for example, in County Court for the Division of Fermanagh and Tyrone, McKelvey v Mc-
Dermott, 30 June, 2005. The County Court held that the sale of land had involved an act of unlawful 
religious discrimination.

129 Fair Employment and Treatment (Northern Ireland) Order 1998, Article 28.

130 UK Government, The Agreement, Cmnd 3883, Agreement reached in the multi-party negotiations. For 
an analysis of the wider aspects of The Agreement see for example  Ruane, J., and Todd, J., (eds.), After 
the Good Friday Agreement: Analysing Political Change in Northern Ireland, 1999, UCD Press; Wilford, R., 
(ed.), Aspects of the Belfast Agreement, Oxford University Press, 2001; Bew, P., The Making and Remaking 
of the Good Friday Agreement, Liffey Press, 2007; McGarry, J. and O’Leary, B. The Northern Ireland Conflict: 
Consociational Engagement, Oxford University Press, 2004; McGarry, J., (ed.), Northern Ireland and the Di-
vided World: Post-Agreement Northern Ireland in Comparative Perspective, Oxford University Press, 2001.

131 This section of the legislation also includes a duty on public authorities to promote equality of opportu-
nity on grounds of gender, disability, sexual orientation, age, marital status, and dependency. See also Mc-
Crudden, C., “Mainstreaming Equality in the governance of Northern Ireland”, Fordham International Law 
Journal, Vol. 22, 1999, p. 1696; Smith, A. and McLaughlin, E., “Delivering Equality: Equality Mainstream-
ing and constitutionalisation of socio-economic rights”, Northern Ireland Legal Quarterly, Vol. 61, No. 2, 
2010, pp. 93–121; McCrudden, C., “Northern Ireland, the Belfast Agreement and the British Constitution” 
in Jowell, J. and Oliver, D., (eds.) The Changing Constitution, 6th edition, Oxford University Press, 2007; 
Harvey, C., “The New Beginning: Reconstructing constitutional law and democracy in Northern Ireland” 
in Harvey, C., (ed.) Human Rights, Equality and Democratic Renewal in Northern Ireland, Hart Publishing, 
2001, pp. 10–52.
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housing.132 Again, the lack of open data has served to militate against a comprehensive assess-
ment of the success of this new legislation in terms of addressing housing inequalities, particu-
larly by outside organisations or individuals. Of particular interest in this context, however, is the 
decision-making framework that was adopted to achieve the defensive planning objectives from 
the 1970s. As the documents examined above show, the process for defensive planning required 
that in the first instance, the DOE themselves assessed plans for security considerations, which 
were then presented, via the SCH, to the police and the British Army, who in turn amended these 
plans in line with their own objectives. Certainly, from reading the original sources of the meet-
ings of the SCH there is little doubt as to who had the final say with respect to any planning or 
design issues and who was in effect “steering” the work of the committee, i.e. the security forces. 
Clearly, however, rather than the security forces providing a final blueprint of how the city should 
look, existing and future plans were simply adapted and amended to coincide with a security 
agenda – thereby maximising the impact of the proposals, while at the same time maximising 
“deniability” on the part of the security agencies and their political leaders within the NIO who 
could legitimately claim that they were simply responding to the wishes of local communities as 
expressed in community consultation surveys, etc. This is clearly evidenced for example by the 
way in which the original document states that the Ministry for Home Affairs and the security 
forces should be offered the opportunity to consider at an early stage “any plans for substantial 
development or re-development (both for housing and for industry and commerce)”133 and that 
“opportunities to create natural divisions between difficult areas by means of road re-alignment 
should not be overlooked”.134 In other words, the objective was clearly to ensure that security 
considerations were in effect “mainstreamed” into the life-blood of the general planning system.  

In this context it is important to consider some recent developments within regulatory the-
ory135 regarding the promotion of equality of opportunity and in particular, the extent to 

132 The other relevant mechanism in terms of oversight from the domestic courts in this context is of course 
judicial review – the procedure through which the High Court supervises the public law actions and inac-
tions of public authorities and other bodies that are exercising statutory powers, performing public du-
ties, and/or taking decisions on matters of public interest. While developments in judicial review have re-
sulted in new principles that clearly have increased the scope for judicial invigilation of decision-making 
processes and outcomes, judicial review remains wedded to an historical “review, not appeal” doctrine 
that permits courts to assess only the legality of decisions and not their merits. See Anthony, G., Judicial 
Review in Northern Ireland, Hart, 2008. See also for example,  R v Secretary of State for Northern Ireland, 
ex p Finlay [1983] 9 NIJB 1, Hutton J; Re Glor Na nGael’s Application [1991] NI 117, 129, Carswell J.

133 See above, note 89, Para 41.

134 Ibid., Para 44.

135 Hepple, B., “Enforcing Equality Law: Two Steps Forward and Two Steps Backwards for Reflexive Regula-
tion”, Industrial Law Journal, Vol. 40, No. 4, December 2011, pp. 315–335; O’Kelly, C. and Bryan, D., “The 
Regulation of Public Space in Northern Ireland”, Irish Political Studies, No. 4, 2007, pp. 565–584; Scott, 
C., “Regulation in the Age of Governance: The rise of the post-regulatory state”, in Jordana, J. and Levi-
Faur, D., (eds.), The Politics of Regulation, Edward Elgar, 2004; Yeung, K., Securing Compliance: A Principled 
Approach, Hart Publishing, 2004; Luhmann, N., Law As A Social System, Oxford University Press, 2004; 
Teubner, G., Law as an Autopoietic System, Basil Blackwell, 1993.
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which “reflexive” regulation can be used as in instrument for achieving regulatory objectives. 
Essentially reflexive regulation involves the replacement of direct state control with effec-
tive internal control by recognising the inner logic of individual social systems; the challenge 
however is to identify the structural conditions for the creation of an organisational con-
science in order to provoke the system to move from its current state, to the one which is 
desired, and to ensure that these conditions are put in place.136 McCrudden has pointed to the 
success of the operation of the Fair Employment (Northern Ireland) Act 1989 and in his view 
the Article 55 review process of that Act, whereby employers sought to determine whether 
or not affirmative action measures were necessary in order to deliver “fair participation”, 
represented “classic” reflexive regulation.137  

Significantly, however, elements of reflexive regulation are also evident in the approach 
adopted by the security forces to defensive planning, where again, rather than delivering 
“command and control” type prescriptive outcomes for how the city of Belfast should look, 
the security forces in effect “steered” the planning system in the direction in which they 
wanted it to go – in this context towards greater segregation and separation of the two 
communities. Moreover, the “three conditions” which McCrudden considers necessary for 
successful reflexive regulation – namely, that those subject to the regulatory process have 
to examine what they are doing on the basis of evidence that is objective and comparable 
across the sectors in which they operate; that those subject to the regulation consider se-
riously alternative approaches that are available to them to take that will shift entrenched 
patterns of inequality which is able to be monitored by some external authoritative body; 
and some mechanism whereby those subject to regulation are required to engage with 
other stakeholders that will regularly challenge the set of assumptions that these bodies 
currently adopt, were also present. In the context of defensive planning in the 1970s and 
1980s, external scrutiny and challenge was provided by the security forces, while the ini-
tial assessments, made on the basis of reviewing objective data on housing need etc. were 
carried out by the DOE. The regulatory objective of the defensive planning may have been 
quite different from that which took place with the fair employment legislation – i.e. segre-
gation rather than integration, and concentrating inequality rather than promoting equal-
ity, but the mechanisms by which these objectives were achieved, were quite similar. In 
addition, one can definitively conclude that the planning system in Northern Ireland never 
was “autistic”, “technocratic” and impervious to outside influence. The key for the future 
is to ensure that the planning system is steered in a different direction towards objectives 
that better promote equality of opportunity.  

136 Black, J., “Proceduralising Regulation”, Oxford Journal of Legal Studies, Vol. 20, 2000, p. 597; McCrudden, C., 
“Equality Legislation and Reflexive Regulation: A Response to the Discrimination Law Review’s Consulta-
tion Paper”, Industrial Law Journal, Vol. 36, No. 3, 2007; De Schutter, O. and Deakin, S., Reflexive Governance 
and the Dilemmas of Social Regulation, in De Schutter, O. and Deakin, S., Social Rights and Market Forces: is 
the Open Coordination of Employment and Social Policies the Future of Social Europe?, Bruylant, 2005.

137 See above, note 42; and see above, note 31, p. 170.
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A similar reflexive framework is also evident in relation to urban planning under Section 75 
of the Northern Ireland Act.138 Section 75 provides for the promotion of equality of opportu-
nity via the use of Equality Impact Assessments and in essence adopts a reflexive regulatory 
approach that augments the individual rights approach enshrined in the Fair Employment 
and Treatment (Northern Ireland) Order 1998, and the consociational framework from the 
Northern Ireland Act.139 Certainly, Section 75 provides the three conditions that McCrudden 
has identified as being necessary for reflexive regulation to succeed. Moreover, there have 
been a number of other positive external developments that might assist with respect to re-
configuring the planning system within Northern Ireland. Perhaps the most important devel-
opment has been the establishment of a consociational power-sharing system of government 
for Northern Ireland that guarantees the minority Catholic population an equal share in the 
government of the region.140 As such, political representatives of the Catholic community now 
have a role in decision-making with respect to urban planning and housing policy at the high-
est levels. In addition, there have also been a number of other smaller, but not insignificant 
developments including the fact that the Equality Commission for Northern Ireland (ECNI) 
recently issued a tender for the production of a report on housing inequalities to inform the 
next Statement of Key Inequalities that the ECNI will issue. Significantly, previous statements 
of key inequalities covered employment, health, education, and economic wellbeing - but 
not housing. It would seem therefore, that some 25 years after the SACHR chose not to pub-
lishing housing inequality statistics that things have finally begun to change with respect to 
bringing data on housing inequality into the public domain and that the lessons from the fair 
employment regulatory framework vis a vis the importance of data are finally being applied 
to patterns of inequality within the provision of housing. It is important however that one is 
realistic in terms of acknowledging the scale of the challenge ahead, not least some recent 
announcements regarding redevelopments within the city of Belfast which would seem to 
indicate that the wider pattern of defensive planning that was laid down in the early 1970s 
is still being replicated. The insertion of a community facility and sports fields for example 
into the 27-acre site of the former Girdwood Army Base in North Belfast between the Catholic 
New Lodge and Protestant Lower Shankill area is evidence that the infrastructure “buffer” 
solution to occupying contested space is still alive and well – regardless of how this practice 
might impact on the provision of housing. The flagship Titanic Quarter redevelopment in East 
Belfast is further evidence of how the north and west of the city continue to be economically 
and socially segregated from the rest of the city – particularly when it comes to international 

138 See McCrudden, C., “Mainstreaming Equality in the governance of Northern Ireland”, above, note 131,  
p. 1696.

139  Section 76 of the Northern Ireland Act 1998 also states that it shall be unlawful for a public authority 
carrying out functions relating to Northern Ireland to discriminate, or to aid or cite another person to 
discriminate against a person or class of persons on grounds of religious belief or political opinion. For a 
discussion of the consociational role of the Northern Ireland Act in securing equality and human rights 
protection see McCrudden, C. and O’Leary, B., Courts and Consociations: Human Rights versus Power-Sha-
ring, Oxford University Press, 2013.

140 Ibid.
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investment.141 Steering the planning system in the city in a different direction will clearly be 
no easy task. There can be no doubt that if this reflexive framework is to succeed, robust data 
on patterns of housing inequality must be at the heart of debates around a new way forward. 
The lesson from the previous decades in Northern Ireland is that it is insufficient for public 
authorities to gather data for their own use, or indeed, for the use of other decision-makers. 
As this article has shown, in relation to housing inequality, everyone from housing managers 
in the NIHE, to members of the security forces were aware of levels of housing need – but 
not those directly affected by that need or those who might have wished to intervene and do 
something to redress that need. The secrecy and subterfuge surrounding the publication of 
data on housing inequality has proven only one thing, namely, that the system of workforce 
monitoring in place since the early 1990s is a sine qua non for addressing patterns of inequal-
ity in general, and for successful reflexive regulation in particular.  

It is also contended that this lesson can be applied beyond Northern Ireland to other reflexive 
approaches to promoting equality and eradicating discrimination further afield, not least in 
Britain where McCrudden has previously highlighted the need for effective monitoring in the 
context of the UK equality duties legislation as one of the key preconditions for ensuring the 
success that legislation.142 Certainly, this article would appear to vindicate this view.

Beyond the issue of reflexive regulation it is important to note that one of the key themes 
to emerge from this article is the extent to which urban planning policies and practices can 
play an important role in terms of discriminating both directly and indirectly against mi-
nority communities, particularly when those policies are pursuing a security objective and 
are aimed at containing a “suspect community”. It is important to remember, however, that 
Belfast is not the only city in Britain, or indeed Europe, with a minority community dispro-
portionately experiencing social disadvantage and concentrated within discrete territorial 
boundaries. Moreover, since 9/11, the main security threat in the UK and indeed the wider 
EU is not perceived as emanating from Irish Catholic insurgents, but rather Islamic ones. 
Whether the kinds of covert planning practices evident in Belfast in the 1970s and 1980s 
have been adopted further afield is a matter of speculation. It is worth recalling, however, 
that the first example in modern history of the application of the practice of defensive plan-
ning in a European city was when Napoleon III encouraged his Prefect of the Seine, Baron 
Haussmann, to sweep away narrow streets and build broad boulevards in Paris to make it 
difficult for the revolutionary mob to erect effective barricades.143 Similarly, in the past dec-
ade, many cities, including London, have embraced what Heathcote describes as a contempo-
rary version of Haussmann’s militarisation, exemplified by the City of London’s Ring of Steel 
which Heathcote argues introduces “a language of fear, a system of control, that turns the last 

141 O’Dowd, L. and Komarova, M., “Contesting Territorial Fixity? A Case Study of Regeneration in Belfast”, 
Urban Studies, Vol. 48, No. 10, 2011, pp. 2013-2028; Morrissey, M. and F. Gaffikin, “Planning for Peace in 
Contested Space”, International Journal of Urban and Regional Research, Vol. 30, No. 4, 2006, pp. 873–93.

142 See McCrudden, C., above, note 136.

143 Bardon, J., A History of Ulster, Blackstaff Press, 2001.
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bastion of ‘publicness’ into an airport security gate”.144 Certainly, with some notable excep-
tions, the issue of urban planning has not received a great deal of attention in Britain, or in-
deed, across the EU, from discrimination law practitioners or theorists.145 This is surprising, 
given that as Yiftachel has argued, urban planning, i.e. the public regulation and “production 
of space” is shown to serve as an instrument of social control, and like most other areas of 
public policy, it should thus be conceived as “double-edged”, being capable of both reform 
and control, emancipation and oppression.146 It would seem that the time has come for those 
interested in the theory and practice of equality to apply their skills in order to ensure that 
the more benign edge of the planning sword prevails.

 

144 Heathcote, E., “Hidden Language of the Streets”, Financial Times, 7 March 2015, p. 15.

145 Burgess, G., “Planning and the Gender Equality Duty – why does gender matter?, People, Place and Policy, 
Vo. 2, 2008, pp. 112–121. 

146 Yiftachel, O. “Social control, urban planning and ethno-class relations: Mizrahi Jews in Israel’s ‘Develop-
ment Towns’”, International Journal of Urban and Regional Research, Vol. 24, No. 2, pp. 418–437.
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“After extensive discussions with trade 
union representatives, and a lot of stress, 
I decided to resign. (…) I was relieved 
to be exiting a toxic situation, with people 
who had deliberately excluded and mar-
ginalised me. However, I felt sad that 
things had become so polarised, and kept 
asking myself, why didn’t they like me?”

“Sayeda”
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Exiting a Toxic Situation
An Employee’s Experience of Covert Workplace 
Discrimination on the Basis of Religion

Testimony from the UK 

The relationship between a person’s religion or beliefs and their workplace 
experience has been the subject of a number of high profile cases in the UK. 
Under the law, employers must go further than simply not discriminating 
themselves, they must also take steps when their employees are subjected 
to discrimination and harassment by, for example, other staff members. 
Employer rules and regulations have been considered on numerous oc-
casions. In 2006, for example, an employment tribunal held that it was 
not discriminatory for a primary school teacher to be required to remove 
her face-veil in the classroom. In 2013, in Eweida and Others v the United 
Kingdom, the European Court of Human Rights held that it was a viola-
tion of freedom of religion under Article 9 of the European Convention on 
Human Rights for an employee working on an airline check-in desk to be 
prohibited from wearing a crucifix but, due to health and safety consider-
ations, there was no such violation in the case of a nurse. 

This month, the Equality and Human Rights Commission (EHRC) published 
the findings from a call for evidence it launched in August 2014 on religion 
or belief in the workplace and service industry. Amongst other things, it ex-
plored the direct and personal experiences of employees. A variety of views 
were represented and circumstances reported. It is clear from the evidence 
that, for many, discrimination on grounds of religion or belief still impacts 
on their employment. This is true both in terms of the person’s recruitment 
and promotion and their day-to-day experiences in the workplace, with 
employees reporting bullying and harassment at the hand of colleagues.

The Equal Rights Trust spoke with Sayeda (not her real name) about her 
experiences of religious discrimination and harassment when she was 
working for a public authority in the UK. From the EHRC findings, it ap-
pears that Sayeda’s case is not a one-off.
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I am a charity director from London, with a legal background. I also happen to be a Muslim. 
While I am semi-practising, I am very liberal in my interpretation of Islam, and have never 
worn a headscarf or any other type of religious garment. I do not speak about my religion (or 
its links with politics on the macro level) to people, unless they have specific questions. This 
goes for people in the workplace as well as outside it. 

In 2006, I commenced employment with a local authority in an administrative role. On the 
first day, I had a supervision meeting with my then Line Manager. We discussed personal 
presentation and she asked me how often I washed my hair. I replied that it was dry and I 
therefore did not wash it every day.

A few weeks later, a management referral was made for me to see the Occupational Health 
Advisor. My line manager wrote in her referral:

S has eczema and reports that her scalp and face are particularly affected. S has 
reported that proprietary shampoos make the condition worse and therefore she 
does not wash her hair very often. This is causing a significant odour and is not 
conducive to working within the team room or with professionals and families. S 
would appreciate some advice on how to manage her condition and it would be 
appreciated if this could be done as a matter of urgency. S has only been in her 
position with the Council for one week.
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The Line Manager also ticked the box that said “this employee’s medical condition is likely to 
affect future attendance” and that “the problem was caused or made worse by work.” There 
was no reason for her to tick either of these boxes – I was not late to work or missing work 
nor did work cause any problem with my hair. 

The Occupational Health Advisor was the next person to see me. She said that although I had 
clear signs of eczema, it was not causing a significant smell. I asked her whether this sort of 
issue could lead to the termination of my employment at the end of my probationary period. I 
was concerned that my employment would be terminated. Since I had obtained this job after 
three months of unemployment, the thought of having to search again so soon was almost 
too much to bear. She replied that it would not. The Line Manager confirmed this view when 
I e-mailed her to ask the same question afterwards.

I was then sent to various health experts, both occupational health and external GPs, who 
recommended different shampoos and scalp applications. I then received a threatening letter 
from Human Resources, saying that if I did not resolve this issue satisfactorily, my employ-
ment would be terminated at the end of the probationary period.

Seven months after I started, my probationary interview was finally held (a month late, out 
of mere tardiness on the Council’s part), but I passed it, as no additional complaints had been 
made. I had also completed a high volume of work to a very good standard. The day after this, 
I was told that another complaint had been made by a colleague. By this point, my Line Man-
ager had changed, since the previous one had retired. I told the new one that I had no idea 
where these comments were coming from, as I prided myself on my good hygiene and had 
never had any complaints in my previous workplaces. She did not respond.

Why do I think this was religious discrimination? My colleagues were aware of my religion 
because of my Muslim name, ethnicity and the fact that I fasted during Ramadan. I believe that 
the smell issue was just a smokescreen to mask deeper prejudices. On one occasion, I helped 
to open the door for the most malicious colleague at an external building. She said that she 
was “scared” for both of us because there was a “stampede” of worshippers coming from the 
mosque opposite. The Team Administrator once said the same thing, asking me why building 
work on the mosque was so noisy, and why it was taking so long – as if I was somehow per-
sonally responsible! The bullying continued, and one of the senior chairpersons made jokey 
references to me not drinking alcohol when she brought back some rum cake from holiday. 

The Senior Coordinator held a meeting with me and the new Line Manager, to put me for-
ward for some work with another sub-department. He said I was a “bright individual” and 
that he wanted to offer me some more challenging work in order to “keep me for longer”. He 
was, however, concerned about the complaints the other team members had made about me 
(he told me he suffered from a nasal condition, so had to rely on accounts from others). He 
would veer between sympathy for me and capitulation to what the bullies were saying. I had 
expected him to have more accurate insights about the situation as a senior professional, and 
was disappointed that he did very little to help me.
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The Team Administrator left in July. We had a team leaving lunch for her at a local restaurant. 
I felt excluded throughout, as if the team were ignoring my contributions and talking over me.

I was shouted at by a team member for not finishing my episodes on the local authority soft-
ware program. I said that I was waiting for management authorisation on them; they could 
not be closed without this. I confided in the new Line Manager that the colleague in question 
might be threatened by my performance (she had described a recent assignment of mine as 
“almost too good”). The Line Manager said she would get involved if this individual tried to 
bully me again. Her behaviour improved in the short-term, so no further action was taken.

I received an accolade for my one-off clerking assignment with the sub-department. The Sen-
ior Coordinator forwarded this to the Chairperson and my Line Manager, but I did not receive 
a word of praise from them about this until I mentioned it to the Line Manager in a meeting 
two weeks later, where I was castigated for nearly sending out a different piece of work with 
a photocopying error.

Eleven months after I joined this workplace, a new team member started to talk about reli-
gion. She told me she thought the Muslim headscarf was “sexist” and asked why only women 
had to wear it. She then blamed me for another software-related issue, which turned out to 
be her own fault.
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A week later, a highly distressing meeting took place between me, the Senior Coordinator, my 
Line Manager and two members of the team. One of them said I was “disgusting” and “not fit 
to do the work” because of a faded stain on my polo neck top and a small tear in the sleeve. 
The Senior Coordinator stopped her from making any more spiteful comments. I later asked 
him and the Line Manager to speak to this team member about her nasty behaviour, saying 
that I would be forced to take out a grievance if no action was taken (it was not).

A few days later, the Senior Coordinator and Line Manager had a meeting with me close to 
5pm. The Senior Coordinator explained that he had spoken to the most malicious team mem-
ber about her conduct, but that team member had said that she felt she was simply referring 
to a factual situation. He told me that I needed to take all necessary steps to resolve the smell 
issue, even if that meant hanging my coat in the wardrobe rather than letting it absorb cook-
ing smells in the hallway. He clearly believed her, and ended up sanctioning me instead of her. 
They also asked me to improve my timekeeping in the mornings. (I had turned to arriving 
late and spending a little more time on the internet as a form of escapism; I was looking up 
details about the kinds of jobs I really wanted, where I could make a difference to people’s 
lives). I then received a letter notifying me of a preliminary fact-finding investigation against 
me, with the charge about my timekeeping brought up, as well as others that were not men-
tioned in the meeting.

Not long after this, I left the room one afternoon to have a private telephone conversation 
with a trade union representative. This was the only time she had available and we had been 
trying to get hold of each other for at least two days. I was put on hold for a long time, but 
when I did get through to her, we discussed the charges that would be brought up in my pre-
liminary fact-finding investigation. I was only gone for twenty minutes, but when I got back, 
a new team member started screaming at me, asking where I had been because she had had 
to leave the room for an “emergency phone call”. This is despite the fact that she clearly saw 
and heard my mobile phone ring, and other members of the team did this all the time. She 
brought the Line Manager down to cover the desk and this exchange took place in front of 
her. I replied that other members of the team always took mobile phone calls – personal ones 
at that – but was told to take responsibility for my own actions by the Line Manager. The new 
team member finished the exchange by saying she “couldn’t talk to me”. I apologised and said 
that I wouldn’t do it again.

The next morning, another team member disappeared from the room for twenty minutes 
without telling anyone where she was going. When the Chairperson asked us where she had 
gone, in a starkly different approach, the new team member replied that she had “gone walk-
ies”. This person would take sick days on a regular basis, sometimes every week, yet she 
got nothing but sympathy from the team as she was a single mother. However, my lateness 
(which was a direct result of the bullying, took place over a specific period and had a far 
lesser impact on productivity) resulted in a threat of a disciplinary hearing. I mentioned at 
the Fact-Finding Hearing that I had not been late for any of my previous jobs. I also thought it 
was strange that other members of the team routinely left at 4.30pm without telling the line 
manager (I often covered the desk in their absence). I therefore assumed that the periods of 
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time not covered by core hours (which are 10am–12pm and 2–4pm) were to be arranged by 
mutual agreement within the team.

After extensive discussions with trade union representatives, and a lot of stress, I decided to 
resign. I had been with the local authority for over a year, and the job was not what I wanted 
to do in the long term anyway. While I was genuinely interested in the subject matter of the 
work, it was fairly routine in nature, and I wanted something that would challenge me. More 
fundamentally, I was relieved to be exiting a toxic situation, with people who had deliberately 
excluded and marginalised me. However, I felt sad that things had become so polarised, and 
kept asking myself, “Why didn’t they like me?” I am generally considered to be a likeable and 
easy-going person. Two days before I was supposed to leave, the most malicious team mem-
ber opened a window in a symbolic gesture, accused me of disrespecting the team, and said I 
had “run out of excuses”. She said this in spite of the fact she knew that I was leaving.

I spoke to a race equality caseworker about this episode during my lunch hour. I would pass 
their office on the way to mine; they were also on the Council site, although they were fi-
nancially independent from the Council. I soon learnt that there was very little in the way 
of free (or affordable) high quality support for people who had suffered employment dis-
crimination. He said that he could not smell anything, and the smell issue was just a way for 
this individual to try and upset me before I left. He described it as “petty” and thought it was 
probably a smokescreen for hers (and the team’s) real issue with me, whatever that may be. 
I then had a few more meetings with my trade union representative, who gave me access 
to a solicitor. He helped to put everything in order in terms of my resignation. The solicitor 
actually encouraged me to take the local authority to an employment tribunal, but I was just 
starting out in my career and did not want to get a reputation as a “troublemaker”. I also knew 
that religious discrimination is difficult to prove in many of these cases. Because of the terms 
of the compromise agreement, I did not feel empowered to make a formal complaint.

Fortunately, I got a new job within a week of leaving, one that was more consonant with my 
long-term career goals. I had already interned for a human rights organisation, but this expe-
rience led to a greater resolve to pursue human rights as a paid career. I became an advisor 
to anti-discrimination organisations, and explained to them that covert workplace discrimi-
nation is the most insidious sort – it is often wrapped up in truly deceptive packages. I took 
part in some research on anti-Muslim sentiment in 2009, and discovered that several other 
Muslims had been bullied out of jobs in this way.

Statutory agencies like the Advisory, Conciliation and Arbitration Service and the EHRC need 
to do more to tackle this kind of insidious discrimination (and need to receive greater funding 
themselves). I would recommend a complaints system for individuals who do not want to take 
legal action against their current or former employers, so that the EHRC can investigate said 
complaints on their behalf. The local Race Equality Councils, by and large, do not exist anymore 
(and I do not see any evidence of them being replaced by local Equality and Human Rights 
Councils in my local area). There is a gap in quality advice provision and representation for 
victims of religious discrimination, somewhere between trade union reps (who can vary signif-
icantly in their competence levels) and unaffordable lawyers, which is not being met. 
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“What is undeniable is that freedom of 
religion remains, as Manfred Nowak 
has pointed out, the most controversial 
human right, engaging a number of oth-
er human rights as well. The permissi-
ble limitations offer a means to negotiate 
that engagement.” 

Ahmed Shaheed
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Religion and Equality

Human	 rights	 law	 both	 recognises	 the	 right	 to	 freedom	 of	 religion	 and	
prohibits	 discrimination	 on	 the	 basis	 of	 religious	 belief.	 The	 interaction	
between	the	right	to	freedom	of	religion	and	the	right	to	freedom	from	dis-
crimination	remains	a	matter	of	vivid	debate.	

As	the	scope	of	the	right	to	freedom	from	discrimination	has	been	clarified	
over	time	as	encompassing	and	protecting	a	wider	range	of	characteristics,	
e.g.	sexual	orientation,	religion	is	increasingly	cited	as	a	reason	to	discrim-
inate	against	others.	On	the	other	hand,	religious	hatred	and	intolerance	
appears	to	be	on	the	rise,	with	religious	radicalisation	increasingly	being	
seen	by	many	as	a	factor	in	the	making	of	terrorism.	

The	Equal	Rights	Trust	spoke	with	 two	experts	 to	discuss	 the	 tension	be-
tween	 religion	 and	 human	 rights	 law.	 Dr	 Ahmed	 Shaheed	 is	 the	 current	
Special	Rapporteur	on	the	situation	of	human	rights	in	the	Islamic	Repub-
lic	of	Iran,	having	previously	twice	held	the	position	of	Minister	of	Foreign	
Affairs	of	 the	Republic	of	 the	Maldives.	Professor	Eva	Brems	 is	an	expert	
in	human	rights	law	and	her	recent	research	examines	the	experiences	of	
women	wearing	the	face	veil,	to	gain	an	insider	perspective.	Amongst	other	
courses,	Professor	Brems	currently	teaches	a	course	on	Islam	and	the	Law	
at	Ghent	University,	as	does	Dr	Shaheed	at	the	University	of	Essex.

Equal Rights Trust: You are widely recognised as an international expert in the field 
of freedom of religion, including in the context of non-discrimination. How did you 
become involved in this area of work?

Ahmed Shaheed: As is often the case, the first victims of radical Islam are Muslims them-
selves – especially those who uphold moderate and tolerant traditions. I majored in interna-
tional relations in college and embarked on a diplomatic career at a time when more intoler-
ant and fundamentalist religious perspectives began to challenge the moderate attitudes that 
I grew up with in my country, the Maldives. These views began to govern our public discourse 
and to permeate the Maldives’ institutions, which soon took a rather radical turn; embracing 
theocratic orientations and rejecting civil society demands for transparency, equality, toler-
ance for dissent, and rule of law. 

This led me and a number of like-minded academics, human rights defenders, and politi-
cal activists to lead a campaign that called for greater human rights safeguards against the 
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capricious and discriminatory prac-
tices that had come to characterise 
the Maldives’ public institutions. Re-
ligious freedom and its relationship 
with civil, political, and social rights, 
as well as its impact on gender 
equality were core issues that re-
quired redress and that continue to 
challenge my country and my work 
as a human rights defender today. 

Experiences gained as a student, 
government official, diplomat, civil 
society activist, academic, and as a 
UN expert over the years have al-
lowed me to examine the relation-
ship between religion and human 
rights from various angles. Over the 
years, I’ve come to recognise that 
what has happened in my country 
is part of a broader global phenomenon that requires international attention and action, as 
much as it necessitates national debate and solutions. That is why I teamed up with organi-
sations like the Universal Rights Group, a think-tank based in Geneva, to examine a range of 
human rights issues, including, as a primary concern, religious freedom.1

Eva Brems: I like to think of myself as a generalist in the field of human rights law. Initially, 
I researched universality and diversity in human rights, looking specifically at cultural and 
religious challenges to promote an inclusive human rights vision in international relations. 
I then began to see how this inclusive interpretation could be applied at the domestic level 
within a multicultural context and, as issues such as the headscarf ban extended from France 
to Belgium in the early 1990s, I was further prompted to respond to human rights challenges 
in my environment. More recently, the issue of the face veil has seen a sudden political dy-
namic towards a ban which has been interesting to study. These and other issues, seen from 
a human rights angle, need to be studied further. 

Equal Rights Trust: The relationship between freedom of religion and the rights to 
equality and non-discrimination is a complex one. How do you view the relationship 
between these rights?

Eva Brems: There is not just one relationship but many and sometimes I think they are 
alternative framings for the same issue – you can frame an issue as religious freedom, 

1 More information about the Universal Rights Group can be found at http://www.universal-rights.org/. 

http://www.universal-rights.org/
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but this same issue might also be framed 
as non-discrimination. This is especial-
ly the case concerning minority religions. 
For example, consider the accommodation 
of religious freedom in the workplace. De-
pending on the legal framework you have 
in place, this could be framed in terms of 
discrimination on the ground of religion or 
as a violation of religious freedom. Another 
issue concerns conflicting rights between 
religious freedom on the one hand and dis-
crimination on the other hand, for exam-
ple, when discrimination occurs within the 
internal organisation of religion or when 
discrimination is motivated by or grounded 
within religious beliefs. Recently, this issue 
has gained significant attention, as can be 
seen with cases such as conscientious ob-
jectors to same-sex marriage.

A significant part of my research has looked broadly at conflicts in human rights, not just in the 
sphere of religion and discrimination. At present, there is no clear methodology for address-
ing issues of conflicts in international human rights law and even constitutional law. Instead, 
these issues are addressed on a rather ad hoc basis. For example, before the European Court 
of Human Rights you sometimes get requests for a wide margin of appreciation to be given to 
states where they decide to give priority to one right or the other. On the other hand, you also 
get claims before the same court that it should not give states this right and instead argue that 
anti-discrimination claims should carry more weight than religious freedom claims. Generally 
speaking, you cannot say one claim carries more weight than that other, especially where reli-
gious freedom claims could have been framed as anti-discrimination claims. 

These are important and significant issues to be addressed as these are often very conten-
tious issues in society. There is a lot of work to be done in this field and I think we have an 
interest in doing that work and it is important to avoid the impression of arbitrariness in 
solving these issues. From a legal perspective, it is a lot better if a consensus can be reached 
as to a clear approach that should be taken to solving these issues. 

Ahmed Shaheed: International human rights law affirms the importance of equality and 
non-discrimination in applying legal protections for human rights. However, the law offers 
very little instruction for addressing tensions in the relationship between a number of rights 
where the exercise of certain rights come into conflict with protections for other rights. This 
is evident when the right to manifest religious beliefs is used to justify violations of rights to 
expression, assembly, or association, or to perpetuate discriminatory practices against wom-
en, girls, religious and ethnic minorities, and members of the LGBT community. 
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Thus, reducing tensions between both individual and communitarian rights to manifest rit-
uals and practices and interests to strengthen protections against patriarchal attitudes and 
traditions that undermine equality and nondiscrimination undoubtedly constitutes one of 
the biggest challenges facing the modern human rights movement today. 

Perhaps the process of reconciling tensions between the principles of equality, non-discrimi-
nation and freedom of religion must, therefore, first involve inclusive efforts to understand the 
potential for conflict, as well as a commitment to designing strategies for establishing a delicate 
balance between the views of actors that wish to preserve certain traditions, and of those that 
seek protection from the discrimination and inequality of such traditions and practices.

Equal Rights Trust: Do you think religion as a ground of discrimination should be 
treated differently from other grounds?

Ahmed Shaheed: International jurisprudence2 affirms that laws and practices that have 
the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise of all 
rights, by all persons, on an equal footing is prohibited. This includes those purported to be 
rooted in cultural traditions or religious beliefs. Challenges to this concept often represent 
deeply held beliefs and existential convictions that bring people meaning, or that help them 
to find a sense of place and order in the world, and that are, therefore, more resistant to ex-
ternal pressures for change. 

Equality laws work to address discrimination and exist within a wider system of measures 
designed to address deep rooted social and economic disadvantages, where those disadvan-
tages are linked to gender or membership of a particular group. Exempting religious groups 
from non-discrimination laws can work to reinforce the acceptability of stereotypes, dis-
crimination or inequality and can nullify the intent of equality laws. Religious organisations 
should, therefore, not be completely excluded from legal accountability in relation to funda-
mental rights of non-discrimination. 

The question is, of course, how to balance the rights of religious individuals or groups against 
the rights of others to equality and non-discrimination. The condition of proportionality may 
provide some guidance in the imposition of anti-discrimination laws or policies that promote 
a gender perspective. 

Limitations on the exercise of religion must be prescribed in law, serve a legitimate aim, and 
be proportionate to the aim. One does observe that, while derogation from this right is per-
missible, it is more narrowly construed than other derogable rights, in that national security 
is not provided as a ground for derogation; and the rights of others that qualify for protection 
against freedom of religion are their “fundamental” rights. This is not the case with regard to 
the permissible limitations say, in regard to Article 19 of the International Covenant on Civil 
and Political Rights (ICCPR), for example.

2 Human Rights Committee, General Comment No. 22, UN Doc. CCPR/C/21/Rev.1/Add.4, 1993. 
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Religions usually make universalist claims and dominant religions often get tied up the political 
structures of states and may enjoy a special relationship to the constitution - as official religion 
or state religion - which may impinge negatively on the enjoyment of the rights of religious 
minorities. Likewise, where the state eschews any religion or all religions in the public square, 
there might be hidden discrimination. While the emerging concept of “reasonable accommo-
dation” could address concrete situations of difficulties between dominant and minority in-
terests, the concept clearly cannot be applied to justify the violation of human rights, such as 
gender equality or right to life or freedom from torture or from other harmful practices.

Eva Brems: Not all grounds of discrimination are treated in the same way. The example of 
quotas across many countries clearly demonstrates this. Some countries have certain gender 
quotas to fulfil, yet quotas for other grounds of discrimination such as ethnicity or disability 
are not considered. At a national level, in discrimination law, there is an obligation to provide 
reasonable accommodation for people with disabilities, but reasonable accommodation does 
not apply to some other groups protected under discrimination law. This difference in ap-
proach to different grounds of discrimination can be justified as the underlying realities are 
different. However, I personally support the use of the notion of reasonable accommodation 
in respect to the ground of religion given the freedom to practice your own religion is a hu-
man right, and limitations on religious practice should be as limited as possible.

Equal Rights Trust: Discrimination on the basis of religion continues to be an area of 
wide-ranging public debate. What do you observe to be the public perception of reli-
gious discrimination in your own country or in a country that you are highly familiar 
with? Do you think that religious hatred is increasing?

Eva Brems: Although Belgium’s majority religion is Catholicism, believers have become the 
minority and religion is not a significant part of most people’s lives. Increasingly, arguments 
based on religion enjoy very little credit with the public and authorities. Although this isn’t 
discrimination per se, it does involve negative stereotyping. For example, the media’s treat-
ment of representatives of the majority religion, such as bishops, has been very critical. 

Islamophobia has also become an important phenomenon; it has become justified in public 
opinion to see Islam negatively, especially since 9/11 and other terrorist attacks, and the 
rise of ISIS, all of which have seen negative connotations attached to Islam. I’m not sure 
whether it is on the rise as such or whether it is a new iteration of what we used to call rac-
ism. Previously in Belgian society, there was a dislike for people of Moroccan origin where-
as now this dislike is framed differently and considered to be a dislike for Muslims. There 
is a particularly high level of intolerance and aggressive reaction towards visible displays 
of Islamic practices, which has not been the case in relation to other religious minorities 
or religions in general. If a school were to introduce Halal foods, in certain instances, the 
parents of other religions would be outraged, some restaurants refuse to serve women 
wearing a headscarf, and people would shun people who look like Muslims. These reac-
tions, based partly on associations relating to fundamentalism and terrorism, have created 
an unpleasant atmosphere. 
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Ahmed Shaheed: Respect and tolerance for different religions in Iran, a country with which 
I am most familiar, is rooted in its long history of religious diversity and the recognition of a 
number of pre-Islamic religions. However, Iran, like most other multicultural societies, grap-
ples with religious discrimination.

Perhaps, somewhat unique to Iran, is the country’s Constitution, which establishes Islam as 
the official religion and goes on to identify Zoroastrianism, Judaism and Christianity as the 
only other religions recognised by the State. Consequently, Iranians are left with a hierarchy 
that, in effect, gives preferential treatment to followers of the country’s official religion, and 
either nullifies or impairs the equal enjoyment of a wide range of civil, political, social, cultur-
al, and economic rights by adherents of both recognised and unrecognised faiths. 

It is difficult to say how strongly Iranian society as a whole may embrace the underlying dis-
criminatory precepts of this hierarchy. However, it should be noted that the ongoing persecu-
tion of, and discrimination against members of the recognised and unrecognised faiths in Iran, 
such as the Baha’i, have been particularly rooted in a number of Iranian laws and policies, and 
have been perpetuated by government actions. These practices have resulted in the well docu-
mented persecution of new converts from Islam to Christianity, have given rise to the arbitrary 
arrest, detention, prosecution, and discrimination against Baha’is in academic settings and in 
the workplace, but do not predominantly appear to be the actions of non-government actors. 

Equal Rights Trust: Gender equality and freedom of religion intersect at two different 
points – on one hand stereotypical gender roles are sometimes defended on the basis 
of religious belief; on the other, perceptions of women based on their religion or belief 
may also lead to intersectional discrimination. What is your view on the relationship 
between religion, gender and equality?

Eva Brems: I think this is somewhat of an understatement when you think that discrimina-
tion is actually being practised within religious organisations, and it is a feature of religious 
law as it is applied in many states. In the case of the Catholic Church for example, women as a 
group are excluded from central functions within this organisation. In the Netherlands, there 
is a religion-based political party, the Staatkundig Gereformeerde Partij (SGP Party), which 
does not put women forward as candidates in elections for religious reasons. In many Euro-
pean countries, religious law is applied both formally and informally in some cases with even 
some of the formal rules being discriminatory such that women don’t get the same rights, for 
example, in terms of inheritance and access to divorce. 

It is important to keep in mind that achieving gender equality is always a cultural challenge. 
You have to get patriarchy taken out of legislation, out of the minds of people, and out of 
practices – you need to realise cultural change. Religion can be seen as part of culture, but a 
particularly hard nut to crack because of the way it is institutionalised and formally organ-
ised, whereas a lot of cultural traditions and perceptions are not written down and protected 
by people who have the function to protect the orthodoxy. At the same time cases should 
not be overstated – we should not project discriminatory intentions onto minority practices, 
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which is something that can be seen happening quite a lot now. I often hear Muslim women 
and girls’ frustration at being seen as embracing or even promoting women’s subordina-
tion because they wear religious dress. These insider perspectives are very important, and 
women and girls and other affected groups should be listened to in order to ensure they are 
empowered and taken seriously. 

Ahmed Shaheed: A key conflict between non-discrimination and freedom of religion relates 
to gender discrimination and the role of women and girls in religious beliefs and communi-
ties. Patriarchal views grounded in religious discourses are frequently used to justify gender 
hierarchy or to violate a number of other rights of girls and women, including physical integ-
rity rights. Likewise, homophobic views may be advanced on the basis of religious beliefs, 
and serve, on the basis of rights claimed under religious freedom, to perpetuate discrimina-
tion or to violate the human rights of others. 

But whether a claim is advanced under religious freedom rights or cultural relativism, where 
such claims undermine the equal enjoyment of all human rights or cause harm to any of the 
rights of an individual, such claims have no legitimacy at all. Women’s rights often become 
a magnet for religion-based reservations, and of these, the right to equal rights in marriage 
and divorce is the lightning rod of faith-based reservations. And there is even greater faith-
based resistance to recognising the right of LGBTI communities to the equal enjoyment of all 
human rights. But the human rights edifice must provide equal respect and protection to all, 
if it is not to become the berth of a select few or the tool of a tyrannical majority.

Similarly, violations resulting from stereotypes of women based on their religion or belief 
disproportionately affect women from religious minority communities. These women often 
comprise the most vulnerable of their societies and suffer from multiple or intersectional 
discrimination or other forms of human rights violations perpetrated by both adherents and 
non-adherents of their faiths. As a result, initiatives meant to promote gender equality and to 
protect the rights of women can leave whole populations of women on the margins. 

Measures undertaken to combat religious discrimination must, therefore, be holistic in their 
approach to understanding the sources of discrimination and must pay special attention to 
inclusivity, avoiding the exclusion of these women from initiatives that promote and protect 
human rights on various grounds of the very stereotyped perceptions they are meant to con-
front and address. 

Equal Rights Trust: The recent decision of the European Court of Human Rights in S.A.S.	
v	France that the French blanket ban on wearing the full-face veil did not amount to a 
violation of freedom of religion was criticised by several NGOs. Are you familiar with 
the case and the discussion? If so, what is your view? What do you think should be the 
defining principles in deciding religious dress cases?

Ahmed Shaheed: While the Human Rights Committee has not expressed a general view on 
the ban on the full-face veil, European practice in this regard is quite clear: 45 of 47 countries 
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do not impose a blanket ban on the full-face veil. In this particular case, the ruling of the 
Court therefore appeared to give a wide margin of appreciation to the French authorities. The 
judgment of the court hinged on the alleged impact on the rights of others as a result of the 
practice by a minority of the full-face veil – the rights in question being linked to the ground 
rules of social communication in French society associated with the requirements of living 
together; and the negative impacts on those requirements from the non-disclosure of the 
face in public. The negative impact on the living space was seen as a public order interest and 
therefore linked to a legitimate aim of upholding democratic society where living together is 
essential for the expression of pluralism, tolerance and broadmindedness. 

The question of whether or not the ban was proportionate to the aim sought, especially in 
regard to the restrictions of the rights of those affected, as well as potential exclusion of those 
affected was, in my view, abandoned by the Court by reference to its duty to exercise restraint 
where the margin of appreciation was applicable. It is clear from the reasoning that some of 
the very values for which protection is sought by the ban – pluralism, tolerance, living together 
– could in fact be undermined by a blanket ban. In fact, the joint partially dissenting opinion 
issued by Judges Nussberger and Jaderblom highlights a number of these issues - including 
whether the concept of living together could be cited as a legitimate aim under the Convention.

Eva Brems: I am very familiar with this case, and the Human Rights Centre at Ghent Uni-
versity actually played a third party role in it. I have also worked on the issue of the niqab in 
Belgium and France for a long time, carrying out interviews with women who wear or who 
wore a face veil so that women’s perspectives can be brought into the discussions. However, 
these perspectives have been largely overlooked at the national level. 

Overall, although the judgment had a couple of merits, it is a bad judgment. On the plus side, 
it dismissed two of the three arguments to justify this radical ban on face covering. Firstly, 
it dismissed the security argument based on proportionality reasoning, and secondly it dis-
missed the gender equality argument in a very careful and nuanced way. The latter is par-
ticularly important when you consider that the French and the Belgian constitutional courts 
readily accepted both the security and gender equality arguments on the basis of theoretical 
statements and unchecked assumptions without looking to evidence. Evidence based rea-
soning is important to make accurate assessments, to not simply say it is about women’s 
subordination, but to check what the motivations and impact are. 

However, the judgment is problematic to the extent that it accepts that religious freedom can 
be restricted legitimately in pursuit of a newly invented “aim” of “le vivre ensemble” (living 
together). This is a very problematic concept and it doesn’t take much deconstruction to see 
what the concept is doing. The notion of “le vivre ensemble” allows the dominant groups to 
claim control over the entire public sphere and to use criminal law to ban things that are 
strange to them and which make them feel uncomfortable. So I think the notion is a cover for 
majority prejudice. 

The European Court of Human Rights, or indeed any other court addressing these issues, 
should be able to see through this and should take a critical approach, deconstructing such 



The Equal Rights Review, Vol. Fourteen (2015)

167

problematic concepts. It should not simply accept and use the whole philosophical rhetoric 
but rather check whether a restriction corresponds to a real need, what this need is, what 
response is required and is a less restrictive alternative available? Decent evidenced-based 
reasoning is needed and this is lacking in the aspect of the judgment which deals with “le 
vivre ensemble”. 

Equal Rights Trust: On a related matter, religious symbolism has been the subject of 
several cases before the European Court of Human Rights. Do you think that the court 
has got the balance right? How great should the margin of appreciation be for states in 
restricting such symbolism?

Eva Brems: Firstly, the concept of what constitutes a religious symbol is not a clear one, par-
ticularly when talking about someone wearing something like a crucifix or headscarf. This 
is a practice to them but becomes a symbol in the eyes of someone else. In cases of religious 
symbols, the margin of appreciation is justifiable in principle. Member states have very dif-
ferent histories in terms of the relationship between the church and the state. I don’t have 
any big concerns with the outcome of the Lautsi v Italy in which the Grand Chamber of the 
European Court ruled crucifixes could be displayed in classrooms of state schools. However, 
I do have procedural concerns as there are clear suggestions that the court had given into 
outside pressure. In addition, I do have a problem with the reasoning – it is hard to square the 
decision with the court’s jurisprudence on headscarfs and so it is arguable that the majority 
and minority religions were not treated equally by the court. 

When talking about the margin of appreciation of a state, I think it is important to look at 
what kind of harm we are talking about. In my opinion, the harm felt by someone being 
confronted with the symbol of another person’s religion is a lot smaller than the harm felt by 
someone who is not allowed to uphold a religious practice because others see in it a prob-
lematic symbol.

Ahmed Shaheed: Religious symbolism is regarded as belonging to the forum externum or 
manifestation of religion rather than to forurm internum or inner convictions, and is there-
fore subject to limitation on specified grounds of public interest. It refers to both a positive 
right of religious freedom (the freedom to wear or display religious symbols voluntarily) and 
a negative right of religious freedom (the right not to be coerced into wearing or displaying 
religious symbols). In practice, this has proved to be contentious, with no clear consensus on 
where to draw the line, and the general approach has been that contentious cases are best 
addressed on a case-by-case basis. 

Moreover, given the great diversity, even in the European context, not only in the relation-
ship between religion and state, but also in societal attitudes towards religion, across time 
and space, it is clear that there is no consensus on the specific boundaries between religious 
symbolism and public interest, beyond certain core standards, as clarified at a general level 
by various international judicial and quasi-judicial bodies. The application of the doctrine of 
margin of appreciation under the supervision of the European Court recognises the need to 
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give a special weight to the domestic policy-maker in matters of general policy, where opin-
ions within a democratic society differ widely.

Nevertheless, the European Court’s handling of religious symbolism has created a number of 
controversies, in the context of the margin of appreciation that has been granted for states 
in regard to religious symbolism. Controversies have arisen where the view was taken that 
neutrality requires the state to eschew association with any religion. Perhaps greater con-
troversy has arisen where the view has been taken that boundaries may have been drawn 
based not on demonstrable facts, but on what appears to be speculation as to the cause, 
significance and impact of wearing certain religious symbols. A frequently heard argument is 
that limitations on certain types of religious symbolism are warranted by the need to protect 
the public against religious fanaticism. Here I tend to agree with Judge Tulkens’ statement in 
Sahin v Turkey that “the best means of preventing and combating fanaticism and extremism 
is to uphold human rights”.3

In terms of what the scope of the margin should be for states, a useful framework was offered 
by Ms Asma Jahangir, UN Special Rapporteur on Freedom of Religion or Belief, when she 
proposed a set of aggravating indicators and neutral indicators to assess the legitimacy of 
restrictions on the manifestation of religious symbols. The former referred to those actions 
that typically were incompatible with international human rights law - an example would be 
if exceptions to the prohibition of wearing religious symbols were tailored to the predomi-
nant or incumbent religion or belief. Neutral indicators would be those that showed that the 
limitation was crucial to protect the rights of women, religious minorities and vulnerable 
groups or that the wearer required to be identified for a legitimate purpose, for example, on 
an identity card photograph or at security checks. By contrast, an action would not be neutral 
where limitations did not take into due account the specific features of the religions or beliefs 
in question.

Equal Rights Trust: The current Rapporteur on Freedom of Religion and Belief had 
stated: “it seems difficult if not impossible to conceive of the application of a concept of 
the Official Religion that in practice does not have adverse effects on religious minori-
ties, thus discriminating against their members”.4 Do you agree?

Ahmed Shaheed: I agree with that statement. The negative consequences posed for reli-
gious minority rights where a particular religion or religions are elevated to official status 
present serious challenges to the promotion of respect for religious minority rights. Perhaps 

3 Leyla Şahin v Turkey, Application No. 44774/98, 10 November 2005, Dissenting Opinion of Judge Tulkens, 
Para 20. 

4 Office of the High Commissioner for Human Rights, “Statement of the Special Rapporteur on freedom of 
religion or belief, Heiner Bielefeldt, during the 19th session of the Human Rights Council”, 5 March 2012, 
available at: http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=11934&Lan-
gID=E#sthash.6tib22uO.dpuf
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these consequences are most profound when the tenets of a particular religion become the 
foundation of the legal framework in the country or when it is used to qualify citizenship. 
Notwithstanding the clear negative impact that frequently results from the identification of a 
particular religion as the official religion of the state, international law does not require that 
states desist from such identification. What is incumbent upon the state, as clarified by the 
Human Rights Committee in General Comment No. 22, is that there is neither de jure nor de 
facto discrimination against religious minorities. Thus policies and practices that restrict el-
igibility for government service to members of the predominant religion or giving economic 
privileges to them or imposing special restrictions on the practice of other faiths are viola-
tions of the prohibition on discrimination.5

International standards also provide other specific safeguards to religious minorities, such 
as those provided in Articles 20 and 27 of ICCPR. Moreover, as stated by the Human Rights 
Committee, where states invoke the protection of public morals as a ground for limiting the 
manifestation of a religion or belief, such concerns cannot be based on principles deriving 
exclusively from a single religious tradition. The principle of reasonable accommodation may 
be a useful tool in improving the situation of religious minorities where conflicts of rights 
occur, but again in practice, where a particular religion is given the status of official religion, 
except where it is in practice only in a symbolic sense, minorities are open to varying degrees 
of hidden and/or open discrimination.

Eva Brems: Although I do agree with the statement, it should be rephrased to emphasise that 
having a state religion is an acceptable choice when placed within a human rights framework. 
This framework is needed when there are challenges between the state and official religions 
in regard to religious freedom and equality. Where official religions are in place, states have 
specific responsibilities in respect to religious freedom and the equal treatment of minority 
religions and non-believers. Adapting the statement in this way adds an important nuance.

Equal Rights Trust: What are your views on religious schools? Do you think the exist-
ence of such schools within the school system is discriminatory or can be justified?

Eva Brems: Religious schools can be justified from a human rights perspective, both on the 
basis of the freedom of education and religious freedom. Freedom of education includes the 
right not only to be a consumer of education but also to organise education as a collective 
right, and religious freedom also includes the right to teach the tenants of the religion. There 
is nothing wrong with the state recognising and facilitating this, as well as attaching condi-
tions in respect to the curriculum, as long as it does not discriminate among different reli-
gions and non-religious schools. 

It can be difficult for religious schools to accept children of different religions, as this can 
ultimately undermine the right to organise religious based education in certain contexts. In 

5 Human Rights Committee, General Comment No. 22, UN Doc. CCPR/C/21/Rev.1/Add.4, 1993, Para 9. 
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practice, many schools, especially those which follow the majority religion, accept children 
from all religions and many non-believers without being obliged to do so. Schools following 
minority religions have more to lose when they are obliged to take in non-believers as it can 
become extremely difficult to keep the religious character of the school intact. However, this 
can be justified with good reason, for example, when schools offer a certain curriculum which 
may not be available in another school or in that region. In these instances, the individual 
child’s right of access to the education of their choice would be more threatened than the 
damage done to the collective right if admitting a certain amount of pupils. 

Schools which provide a neutral exposure to other diverse religions are particularly valuable. 
States which enforce curriculums introducing all religions to its students promote further 
tolerance and understanding in society and are compatible with religious freedom. In Bel-
gium, there is a constitutional right for all recognised religions in public schools to teach their 
own religions, this sees Muslims go to Islamic class, Catholics to Catholic religion, Protestants 
to Protestant religion, and non-believers to the special ethics class etc., consequently in this 
system where there is no mutual dialogue, children lose an opportunity to be introduced to 
each other’s beliefs.

Ahmed Shaheed: The 1981 UN Declaration on the Elimination of All Forms of Intolerance 
and Discrimination based on Religion or Belief makes it clear that every child:

[S]hall enjoy the right to have access to education in the matter of religion or 
belief in accordance with the wishes of his parents or, as the case may be, legal 
guardians, and shall not be compelled to receive teaching on religion or belief 
against the wishes of his parents or legal guardians, the best interests of the child 
being the guiding principle.6

Religious schools perform an important function in propagating ideas, values, rituals, prac-
tices and traditions based on religions and in promoting tolerance and respect for diversity. 
Religion clearly plays a vital role in the lives of many individuals and is often seen as provid-
ing a moral compass and an ethical charter in the lives of individuals. Religious schools also 
serve the function of realising the internationally protected right to teach one’s religious ide-
as and values to others, as well as ensure that parents have the ability to provide education 
to their children in a religion or belief of their choice, with the best interest of the child as the 
guiding principle. 

Here again, there is a positive right that every child shall enjoy the right to have access to ed-
ucation in the matter of religion or belief in accordance with the wishes of his or her parents; 
as well as the negative right of not being compelled to receive teaching in a religion or belief 
against the wishes of his or her parents or legal guardians. The positive right does not neces-
sarily mean that such schools need to be state-funded. But where public education includes 

6 Article 5(2). 
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instruction in a particular religion or belief, provision must be made for non-discriminatory 
exemptions or alternatives that would accommodate the wishes of parents and guardians. 
Nevertheless, there is no conflict with the negative right where school instruction in subjects 
such as the general history of religions and ethics is given in a neutral and objective way. In 
actual fact, public education that provides a neutral exposure to diverse religions is crucial 
to promoting understanding, tolerance and mutual respect as well as to combating prejudice 
and stereotyping.

Nevertheless, where the curriculum and other policies and practices in faith-based schools 
are not integrated into a human rights framework, they could potentially undermine the uni-
versality and indivisibility of human rights, and could foster discrimination and fragmenta-
tion. Like all human rights, the operationalisation of the right to freedom of religion must 
also be accompanied by a commitment to the crosscutting human rights norms of equality, 
non-discrimination, participation, and accountability.

Equal Rights Trust: Do you think that the limitations on the manifestation of freedom 
of religion contained in international human rights law lend themselves to discrimina-
tory measures against religious minorities? 

Eva Brems: There aren’t any significant problems in the standards themselves, they are 
formulated in a classical way that can work very well. However, their interpretation can be 
problematic. When a right becomes less popular - as you see with religious freedom - there 
is a tendency to increase the scope of limitations, and this may require changing the mind-
set of bodies and individuals interpreting a right. If the European Convention isn’t used as 
guidance, arguments are often made that practising religion in public is absolutely not a part 
of religious freedom, and in public debate there is a strong denial that elements such as reli-
gious dress, not mandated by religion, are religious. I was a member of parliament when the 
face veil debate was voted and saw the complete denial in that debate that this had anything 
to do with religion.

Ahmed Shaheed: Although the caseload may appear to be dominated by allegations of viola-
tions of the freedom of religion of minorities, we should not forget that these limitations enable 
the protection of the fundamental rights of others where the religious practices may conflict 
with human rights. The purpose of those limitations is clearly not to give a preference to the 
dominant religious views or to sacrifice the rights of religious minorities. Those limitations 
are to be construed narrowly, to serve a legitimate aim in a democratic society, and be propor-
tionate to achieving that aim. Moreover, the limitations may not be used to vitiate the rights of 
freedom religion in any of its meanings. In fact, given the universalistic claims made by many 
religions, and the patriarchal traditions in a number of them, the limitations serve the positive 
function of upholding other human rights such as gender equality. As Heiner Bielefeldt has 
pointed out, when there is goodwill on all sides, the principle of reasonable accommodation 
offers a promising tool to address concrete cases of difficulty. In my view, the permissible lim-
itations on the manifestation of religion do not in themselves lend to discriminatory measures 
and the growing body of jurisprudence appears to deepen our understanding of the contours 
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of permissible limitations. What is undeniable is that freedom of religion remains, as Manfred 
Nowak has pointed out, the most controversial human right, engaging a number of other hu-
man rights as well. The permissible limitations offer a means to negotiate that engagement.

Equal Rights Trust: Do you think that the recent Rabat Plan of Action on the prohibition 
of advocacy of national, racial or religious hatred that constitutes incitement to discrim-
ination, hostility or violence will be a useful tool to tackle religious discrimination? 

Ahmed Shaheed: The Rabat Action Plan is a unique and important achievement in that it 
provides a blueprint for states to navigate through the complex relationship between free-
dom of expression and protection from incitement. It in fact marks a unique milestone on 
the conversion of the debate on defamation of religion from a focus on protecting religions 
to protecting individuals, as demonstrated by the consensus achieved by resolution 16/18 of 
2011, and provides a way to operationalise Article 20 of ICCPR.7 Although its primary focus 
is the relationship between freedom of expression and protection from incitement, the Ac-
tion Plan identifies a number of steps that will increase tolerance, restraint and respect, and 
enhance protections for religious minorities. Blasphemy laws threaten the freedom of reli-
gion rights in many parts of the world, and are often associated with violent consequences. 
Clarification of normative standards, establishment of judicial safeguards and identification 
of domestic and international protective measures all have the potential, if implemented in 
the spirit of the Action Plan, to end discriminatory practices against minorities, improve reli-
gious freedom rights, apply a human rights framework for a decade-long demand to protect 
religions, and address societal prejudices and stereotypes.

Eva Brems: The Plan is valuable as part of an overall framework against discrimination and 
in order to combat advocacy of hatred. However, this kind of legislation, especially in criminal 
law, is not commonly applied and has rather taken a somewhat symbolic role. I think it’s a 
lot more crucial to change the everyday intolerance that falls outside of criminal or civil law. 
Discrimination is particularly damaging when found in the workplace, in education and so 
on as discrimination in these areas of life results in the exclusion of individuals from their 
opportunity to integrate in society and have a good life. Tackling everyday intolerance and 
discrimination requires sensitisation and social measures to enhance understanding and re-
spect. To me, this is a higher priority than the hate speech issue.

Equal Rights Trust: Are there any ways you think the international human rights com-
munity could and should respond differently to combat religious discrimination?

Ahmed Shaheed: I believe the international standards have been well articulated, from the 
Universal Declaration of Human Rights to various subject specific treaties and from a range 

7 Human Rights Council, Resolution 16/18, Combating intolerance, negative stereotyping and stigmatiza-
tion of, and discrimination, incitement to violence and violence against, persons based on religion or belief, 
UN Doc. A/HRC/RES/16/18, 2011. 
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of jurisprudence to soft law standards and principles. Beyond the formulation of normative 
standards, the Rabat Action Plan demonstrates a practical approach that could facilitate the 
operational interventions required to strengthen particular aspects of the debate on religious 
freedom. Strategies, policies and projects that seek to operationalise the right to freedom of 
religion must uphold the cross-cutting norms that are applicable to the implementation of all 
human rights: equality and non-discrimination, participation, accountability and provision 
of effective remedy. 

Despite the breakthrough made by UN resolution 16/18 and the practical approach taken by 
the Rabat Action Plan, there appears to be a reluctance to engage at the international political 
level on issues of religious freedom. It is of course prudent to tread carefully on a subject that 
can raise a variety of sensitivities, yet in my view, intergovernmental forums like the United 
Nations could give greater impetus to discourses that promote tolerance, mutual respect and 
commitment to human rights protection. There have of course been numerous initiatives and 
steps taken to create interfaith harmony, from dialogues amongst civilisations to regional 
initiatives. But clearly, religious freedom is in my view an area where more talk and mutual 
exchanges would yield benefit. The alternative is to yield the initiative, by default, to those 
who take more intolerant positions. One of the aims of the Universal Rights Group for exam-
ple is to seek more engagement, within a politically neutral space, on dialogues on religion 
and human rights, in the interest of promoting the universality of human rights.

Eva Brems: For human rights activists there is still a lot of work to be done in terms of build-
ing capacity within communities. In Belgium, there is surprisingly little litigation against 
bans on Islamic religious symbols and Islamic discrimination at work; the small Sikh com-
munity actually carries out more litigation than this rather important Muslim community.

There is also a great deal to be done in terms of changing minds, as ultimately the human 
rights system can only be sustainable if awareness is raised and people understand its im-
portance. The media should also be targeted, particularly in terms of how it represents mi-
norities. At a more local level, possibilities should be created to see discussion ensue be-
tween different religions. For example, most people have an opinion on the place of Islam 
and Muslims in society and what they should or should not do, yet most people do not know 
Muslims in their everyday lives, they do not have Muslim friends or colleagues and so they do 
not have the opportunity to meet or interact with other Muslims. I could talk for hours with 
my university students, citing human rights cases, laws and theory, but it would be far more 
effective if I introduced them to one of my PhD students who could relay her experiences, and 
they would realise how similar they are to her. Greater support to taking approaches which 
change minds and attitudes is needed.
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“Vivre ensemble”? S.A.S. v France 
European Court of Human Rights, Application No. 43835/11

Joanna Whiteman1

The European Court of Human Rights is rightly respected, revered and valued as an institu-
tion. Sometimes, however, even our most valued institutions get it wrong. The Court’s ruling 
in S.A.S. v France that France’s blanket ban of face covering in public complied with its human 
rights obligations was one such occasion. The decision has received widespread, albeit not 
universal, criticism amongst human and minority rights organisations and activists. In the 
author’s view, aside from having real and negative consequences for a group of Muslim wom-
en, the judgment was an opportunity lost. The time was ripe, especially in light of the ever 
growing wave of Islamophobia in Europe, for the Court to send a clear message that laws or 
policies which discriminate against minorities must pass the strictest scrutiny in order to be 
justified. Instead we have a judgment which not only “abandons” considerations of the pro-
portionality of the ban by giving the state a wide margin of appreciation but, even more con-
cerning, accepts that it is legitimate to restrict a minority religious right in the pursuit of the 
dubious aim of “living together” as a society.2 The decision is one of several recent rulings on 
equality issues in which the Court appears to have given limited consideration to Article 14. 

1. Facts

In 2010, after much consideration and debate, France passed a law which prohibited peo-
ple from concealing their face in public other than in a small number of exempted contexts 
including sports and festivities. As a consequence, it is unlawful for Muslim women to wear 
the full-face veil in public in France. The applicant in this case is a French national living in 
France who describes herself as a devout Muslim. She wears the niqab and burqa (two forms 
of full-face veil) out of choice, without any pressure, according to her religious faith, culture 
and personal convictions. In her application to the Court, she claimed that the ban violated 
a number of her rights under the European Convention on Human Rights (ECHR) including 
her rights to a private life (Article 8), freedom of religion (Article 9) and freedom from dis-
crimination (Article 14). 

1 Joanna Whiteman is Head of Litigation at the Equal Rights Trust. In preparing this case note she has bene-
fitted from the case summary of this judgment published by the Equal Rights Trust on 11 July 2014, which 
forms the basis for sections 1 and 2 of this note. However, all commentary in this note is the author’s own 
and cannot be taken to represent the views of the Trust. The author would like to thank Jade Glenister, 
Fawzi Barghouthi, Nicola Whiteman and Amal de Chickera for providing comments on a draft.

2 See Dr Shaheed’s comments about the abandonment of the proportionality consideration in his interview 
with the Equal Rights Trust, Equal Rights Review, Vol. 14, 2015.
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2. Decision

By a 15–2 majority, the Court held that the law did not violate the ECHR rights of the ap-
plicant. The case raised a number of issues. However, of key importance for the Court was 
whether the restriction that the law placed on the applicant’s right to a private life (which 
includes personal choices as to her appearance as this relates to the expression of her per-
sonality) and right to freedom of religion was justified in accordance with Articles 8(2) and 
9(2) ECHR. These Articles state respectively that:

8(2) There shall be no interference by a public authority with the exercise of 
[the right to a private life] except such as is in accordance with the law and is 
necessary in a democratic society in the interests of national security, public 
safety or the economic well-being of the country, for the prevention of disorder 
or crime, for the protection of health or morals, or for the protection of the 
rights and freedoms of others.

9(2) Freedom to manifest one’s religion or beliefs shall be subject only to such 
limitations as are prescribed by law and are necessary in a democratic society in 
the interests of public safety, for the protection of public order, health or morals, 
or for the protection of the rights and freedoms of others.

In order to make its determination, the Court focussed in particular on whether any of the 
state’s declared aims were legitimate and fell within Articles 8(2) and 9(2) and on whether 
the measures where necessary in a democratic society. In its assessment of the first consider-
ation, the Court examined France’s four declared aims in passing the legislation, to: 

i. protect public safety by making it possible to identify persons, which prevented danger 
to person and property and combatted identity fraud; 

ii. protect the rights and freedoms of others by ensuring “respect for the minimum set of 
values of an open and democratic society” (le “vivre ensemble”) including a need for fac-
es to be shown; 

iii. promote gender equality as the requirement to wear a veil in public denies women indi-
viduality; and 

iv. promote human dignity to which the face veil is an affront as it results in women being 
“effaced” in public. 

The Court rejected the government’s purported aims of promoting gender equality and hu-
man dignity. In relation to gender equality, the Court did not accept the notion that the state 
could be promoting gender equality by banning a practice that was, in fact, defended and 
supported by women. In relation to human dignity, the Court stated that, although the cloth-
ing is perceived as strange by many, it is an expression of cultural identity which contributes 
to pluralism. Moreover, there is no evidence that, by wearing it, women offend the dignity 
of others. However, the Court accepted that the other two aims legitimately fell within the 
scope of Article 9(2). The first, protecting public safety, is explicitly referenced in Article 9(2). 
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With respect to the second, the Court held that an aim of ensuring “the respect for the min-
imum requirements of life in society” – or everyone “living together” – could, under certain 
circumstances, be linked with the legitimate aim of the protection of the rights and freedoms 
of others. 

The Court went on to consider whether the ban was necessary in a democratic society in pur-
suit of the two accepted aims. It reiterated what it saw as the general principles concerning 
Article 9, which included the need for pluralism, tolerance and broadmindedness in a dem-
ocratic society. It stated that the ECHR had a subsidiary role and that the direct democratic 
legitimacy of the national legislature meant the Court would give a wide margin of apprecia-
tion to the government when considering whether limitations on the right to manifest one’s 
belief were “necessary”.

The Court held that the blanket ban contained in the law could only be considered neces-
sary for the protection of public safety where there was a general threat. This had not been 
shown to be the case and so the ban was not necessary in pursuit of the aim of public safety. 
However, applying a wide margin of appreciation, the Court accepted that the state may find 
it essential to give weight to interaction between individuals and “may consider this to be 
adversely affected” by people concealing their faces in public. France saw the protection of 
such interaction as being fundamental to pluralism, tolerance and broadmindedness and so 
the Court had a duty of restraint. Accordingly, the law fell within the restrictions permitted 
under the ECHR and there was no violation of Articles 8 or 9.

Disappointingly (for reasons discussed below), the Court’s judgment focussed on the case as 
being one which required detailed examination from the perspectives on Article 8 and 9 tak-
en alone but not also in conjunction with the Article 14 right to freedom from discrimination. 
The majority judgment’s assessment of Article 14 was limited to a brief paragraph in which 
it noted that, although the ban could be seen as discriminatory given that the applicant “as 
a Muslim woman who for religious reasons wishes to wear the full-face veil in public” was 
“particularly exposed” to the ban in question and the sanctions which follow from a violation, 
this was not the case as the ban had an objective and reasonable justification for the reasons 
given during its consideration of Articles 8 and 9.

Judges Nussberger and Jäderblom delivered a joint partially dissenting opinion, in which 
they doubted that the concept of “living together” was a legitimate aim. They made some 
compelling arguments. The concept of “living together” was, they said, “far-fetched and 
vague”.3 It was unclear what rights of others were infringed by the law – it could “hardly be 
argued that an individual has a right to enter into contact with other people, in public places, 
against their will”.4 In any case, it was difficult to argue that any rights of others outweighed 
the interference with the rights of those like the applicant. The judges accepted that the state 

3  Joint partly dissenting opinion of Judges Nussberger and Jäderblom, Para 5.

4  Ibid., Para 8.
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must ensure tolerance but felt that “the blanket ban could be interpreted as a sign of selective 
pluralism and restricted tolerance”.5 They continued:

[B]y banning the full-face veil, the French legislature has done the opposite [to 
ensuring tolerance]. It has not sought to ensure tolerance between the vast major-
ity and the small minority, but has prohibited what is seen as a cause of tension.6

Further, the dissenting judges did not agree with the majority that the state should be given a 
wide margin of appreciation. Among other things, in reaching that conclusion, they cited the 
broad consensus across member states, 45 out of 47 of which do not have such a ban. They 
also noted the significantly adverse consequences of the law for the affected women and 
their concern that the government had provided no explanation why less intrusive measures 
would not have sufficed. However, disappointingly, the judges did not dissent on the question 
of a violation of Article 14 taken together with Article 8 or 9 of the Convention and gave no 
explanation for this in their judgment.

3. Comment

At its heart, this is a case about discrimination. Not, as the French government would have 
us believe, a case about legislating to protect women from discrimination. But rather a case 
about a state’s discrimination against women members of a religious minority: Muslims in 
France.

Equality and non-discrimination recognise and indeed celebrate that human beings are dif-
ferent from each other; with different personalities, desires and identities. The right to equal-
ity requires that every member of this diverse population is respected equally and has an 
equal opportunity to participate in society. Gone are the days of pursuing “formal equality” – 
treating everyone the same. We now recognise the importance of “substantive equality” and 
the need to address any disparate impacts on different groups of the majority-defined struc-
tures in our society. Crucially, equality is not achieved by the majority dictating its terms. It 
demands that all voices are represented, with a particular focus on ensuring that the most 
marginalised are heard. In the author’s view, France’s ban on face covering falls far short of 
these equality standards.

The facts in the case and the government’s purported justifications for the ban raise a number of 
concerns from a discrimination perspective. Each concern raises questions about the nature of 
equality which demand detailed exploration. This Note only skims the surface of three of them.

Firstly, a closer look at the legislative history of the law illuminates the real motivation be-
hind it. From the outset, there appears to have been a particular focus on fears of “Islamic 

5 Ibid., Para 14.

6 Ibid., Para 14.
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extremism” and “terrorism”. On the whole this focus is largely borne out of fear and prejudice 
rather than fact. The initial proposal for a law banning the full-face veil was rejected after ex-
pert opinions given to the government indicated that this was likely to breach human rights 
law. It was only after this advice that the law was expanded to cover all face-covering in pub-
lic, with a handful of exceptions. The discrimination and prejudice which fuels the narrative 
of Islamophobia has been much discussed.7 And yet the signs of discriminatory motivation 
in the legislative history were not discussed by the Court. Indeed, in reaching its decision, 
the Court judgment emphasised that the law did not “expressly” refer to the full-face veil. 
In Europe we are constantly dealing with governments presenting approaches to “tackling 
extremism” which discriminate against the Muslim minority and we need to be ready to de-
construct these arguments and shine a light on their flaws. 

A second tell-tale sign of the religious discrimination at the heart of this case is the discussion 
around gender equality. Given that this note is concerned with the equality dynamic in S.A.S., 
this discussion demands particular consideration. Much of the debate on the topic of the full-
face veil in France, both from within the government and the mainstream media, falls into the 
dominant discourse that Muslim women need to be “saved” from the subjugation they face at 
the hands of Islam (or Islamic men).8 The fixation is often on how Muslim women dress with 
a presumption made that “just because Muslim women dress in a certain way, they are not 
agentic (sic) individuals or cannot speak for themselves”.9 Of course, women are used to be-
ing told how they should behave, look and dress. It is an unfair and discriminatory pressure 
which we face on a daily basis in a patriarchal society. As Nussbaum has pointed out, there is 
a suffusion in society of “other symbols of male supremacy which treat women as objects”.10 
Are we “bikini-body ready?”; is it time for plastic surgery; after all our naked bodies are sex-
ual. Arguing that banning the full-face veil is discriminatory does not equate to accepting dis-
crimination faced by women due to patriarchy. Such discrimination is patently unacceptable. 
But our concern as equality activists should be that the reason the full-face veil is singled out 
as a unique “problem” to be addressed, is discrimination on grounds of religion. This incon-
sistency in approach betrays “a fear of the different that is discriminatory and unworthy of 
a liberal democracy”.11 It is a further example of restricting women’s freedom (going so far 

7 An interesting starting point is the Islamophobia Studies Journal, a collection funded by the Islamophobia 
Research and Documentation Project, Center for Race and Gender, University of California, Berkeley. See 
in particular, Grosfoguel, R., “The Multiple Faces of Islamophobia”, Islamophobia Studies Journal, Vol. 1, 
Issue 1, 2012, pp. 9–33 and Sayyid, S., “A Measure of Islamophobia”, Islamophobia Studies Journal, Vol. 2, 
Issue 1, 2014, pp. 10–25.

8 For a powerful insight into the life of “the Muslim woman”; the “disjuncture” between the author’s 
experiences and public attitudes; and for a compelling critique of the dominant discourse around this 
“sad” and “subjugated” woman, see Abu-Lughod, L., Do Muslim Women Need Saving?, Harvard Universi-
ty Press, 2013.

9 Ibid, p. 9.

10 Nussbaum, M., “Veiled Threat?”, The New York Times, Opinion Pages, 11 July 2010. 

11 Ibid. 



The Equal Rights Review, Vol. Fourteen (2015)

182

as to criminalise them) and stifling their agency, apparently for their own protection: the 
antithesis of equality.12 Most lamentable, the restriction is felt by a particularly marginalised 
female minority – Muslim women – for whom multiple discrimination on grounds of sex and 
religious belief is an ever-present reality. 

Thirdly and finally, the “problematic”,13 “far-fetched and vague”14 concept of “living together”, 
interpreted as it is by France, can be seen as a way to maintain structural inequality. Brems 
has stated that a little deconstruction illuminates the notion of “living together” as a “cover 
for majority prejudice”, allowing, as it does, dominant groups to “claim control over the entire 
public sphere”.15 Judges Nussberger and Jäderblom were rightly concerned that the ban did 
not pursue tolerance between the vast majority and a small minority but rather sought to 
remove tension.16 The source of tension that the state was seeking to remove from the public 
sphere resulted from prejudicial stereotype - from Islamophobia. The blanket ban removes 
the tension by effectively removing any signs of the troublesome minority population from 
the public space. And as the most easily targeted “sign” is understood to be the full-face veil, it 
is Muslim women who suffer, feeling torn for reasons of conscience between removing them-
selves from the public sphere and breaking the law.17 The right to equality, properly applied, 
is there precisely to protect minorities from such responses to prejudice. Prejudicial majority 
views about what is normal and necessary in society must be strictly scrutinised. As Brems 
explains, this demands that guardians of human rights, such as the European Court of Human 
Rights, should not “accept (…) philosophical rhetoric” but rather “decent evidenced-based 
reasoning”.18 Important questions were not asked. For example, what were the evidential 
bases for the state’s conclusion that face-to-face interaction was necessary? And on what 
basis did the state conclude that this face-to-face interaction was not, however, necessary in 
the context of sport and festivities? Perhaps as a result, the Court has overlooked the majori-
tarian dynamic behind the notion of “living together”, which is what makes it such a worrying 
tool for the marginalisation of a visible religious minority. 

It is given the centrality of discrimination in the narrative of this case that it is so disap-
pointing for Article 14 not to be central in the Court’s judgment and reasoning. This is not 

12 A particularly odious example of this common narrative is the suggestion that one way to combat rape is for 
women not to get drunk. See for example “Police apologise for warning women they could be raped if they 
got drunk”, The Telegraph, 3 August 2012, available at: http://www.telegraph.co.uk/news/uknews/law-
and-order/9449990/Police-apologise-for-warning-women-they-could-be-raped-if-they-got-drunk.html. 

13 See Eva Brems, interview with the Equal Rights Trust, Equal Rights Review, Vol. 14, 2015.

14 See above, note 3.

15 See above, note 13.

16 See above, note 3.

17 Judges Nussberger and Jäderblom noted that “ample evidence” of this dilemma was provided to the Court 
in S.A.S., above, note 3, Para 21. 

18 See above, note 13.

http://www.telegraph.co.uk/news/uknews/law-and-order/9449990/Police-apologise-for-warning-women-they-could-be-raped-if-they-got-drunk.html
http://www.telegraph.co.uk/news/uknews/law-and-order/9449990/Police-apologise-for-warning-women-they-could-be-raped-if-they-got-drunk.html
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the first time that the Court has opted not to consider an equality case first and foremost 
from the perspective of Article 14.19 The right to non-discrimination contained in Article 
14 is of critical importance as it is a right, in particular, for disadvantaged individuals who 
are usually situated at the margins of society. It is critical, in scenarios such as those in 
S.A.S., that we remain focussed on the minority status of the affected applicants. An Article 
14 analysis can illuminate important aspects of why the law in question is what it is but 
also what its specific effects are and for whom. Most crucially, if properly applied, Article 
14 ensures that we hold governments to the highest evidential standards when they take 
actions or pass laws which disproportionately impact on a minority. 

19 For a background and discussion of other examples in addition to a tracking of patchy progress see O’Con-
nell, R., “Cinderella comes to the Ball: Article 14 and the right to non-discrimination in the ECHR”, Legal 
Studies, 2009, pp. 211–229. 
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The Equal Rights Trust is an independent international organisation 
whose purpose is to combat discrimination and promote equality as a 

fundamental human right and a basic principle of social justice.
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